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To the Legal Profession :

The third volume of the VireiNia Law JoUurNAL com-
mences with this number. The Editors sceing the impor-
tance, nay, necessity, to the profession in Virginia, of a Jour-
nal of this kind, began the publication of this work two years
ago. They commenced at the very worst time, looking at it
from a financial standpoint, that any enterprise could have
been undertaken, and they begun with many misgivings of
their ability to make the work self-sustaining, under the
circumstances surrounding it, and in the then condition of
the country. Their labors have been so far appreciated,
that what was started simply as an experiment is now pre-
sented as an established means of communication in the profession.
We have received so many evidences of the utility and fm-
portance of the Journal, that we are determined to put forth
renewed efforts to make it even more valuable in the future,
it we can do so, than it has been in the past. Each year’s
experience increases the facilities both of the Editors and
Publishers to accomplish this end.  As a short resumé shew-
ing some of the past work of the Journal: It has given to
the profession original articles from the following writers,
other than those from the Editors, viz.: Conway Robinson,
Wni Green, Peachy R. Grattan, Jno. M. Orr, Wm. L.
Royal, Camm Patteson, H. O. Claughton, O. G. Kean, J.
. Harrison, Robert Ould, John 8. Wise, Franeis L. Smith,
Richard B. Tunstall and M. P. Burks, and discussed the fol-
lowing practical and important subjects, viz.: “Res Judi- .
cata,” “The Virginia Married Woman's Act,” “Power of a
Partner,” “Lawyers in Virginia Between 1704 and 1737,
“Interested Witnesses under the Virginia Statute,” «Claim of
[Tomestead Against the State,” -“Virginia Colonial Money
and Tobacco’s Part Therein,” “Jurisdiction of Comimon Law
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Courts in Attachments,” < Power of Appellate Courts,”
“Notice of Dissolution by Retiring Partner,” “Slave Mar-
riages,” “The Lien of the Fi. Fu.,” “War Interest on the
State Debt,” »Constitutionality of the Funding Bill;” «ITas
the Rule in Shielley’s Case Been Abolizhed by Statute in Vir-
ginia?”’ “Houscholder or ITead of a Family,” “The Last
Three Amendments to the Federal Constitution,™ «“Can the
Homestead be Claimed  Against  Liabilities for Tort? ™
“Suability of a State,” “Liability of Purchasers from KEx-
ecutors and Trustees,” “The Kimpton Case,” “The Obliga-
tion of Retiring Partners to Partnership Creditors,” “Attor-
ney's Lien,” “Rent,” “Reduction of Judicial Salaries,” &e.,
&e.  We have puablished, cither in full orin a condensed
form, about three hundred important decisions—nearly all
of those rendered by the Supreme Court of Appeals ot Vir-
ginia—many trom the Supreme Court of the United States,
the Supreme Court of Appeals of West Virginia, the late
Special Court of Appeals of Virginia, the Chancery Court of
the City of Richmond, some from the able Circuit Judges of
Virginia and the Federal Courts held in Virginia, and many
other important decisions and matters from our valuable list of
exchanges, which embrace nearly all the Law Journals pub-
lished in this country and in Europe. The publication of
the able decisions of our own Court of Appeals so soon after
they are rendered, and always long before they could be
published in any other way, ought alone to command the price
of the Journal.  We expeet to continue to furnish this class
of material with cach succeeding number, and the Editors
have assurances of aid trom such lawyers as Judges Geo. 1.
Scarburgh and Wm. H. Burroughs, of Norfolk ; Judge E. I1.
Fitzhugh, of Richmond; Alex. II. Sands; W W. Heury,
Legh R. Page and other prominent members of the Rich-
mond Bar; Majors Jno. W. Daniel, Thomas J. Kirkpatrick
and R. G. 1. Kean, of the Lynchburg Bar; Wm. A. Maury,
Esq., of Washington City, and other lawyers and writers of
eminence in and out of Virginia. Such names are a sufhi-
cient guarantee of what may be expected.

The price of subseription will continue to be 85 per annum,
but as an inducement to those who may wish to subscribe to
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another Law Journal besides ours, we will furnish ours and
any other, of the same price as ours, if obtained through us,
for 88 per annum for the two; ours and any four dollar Jour-
nal for $7, and ours and any three dollar Journal for $6.50,
and so on.

Every lawyer knows the value of a LEGAL DIRECTORY, to
enable members to send business to others at distant points
of the State ov territory, and these directories have become
an incident to nearly every Journal published in this country
and in Europe.  We have determined to add this to the Vir-
ginia Law Journal, and to add unusual inducements to the
Bar to make use of it.  We will insert, in large type, the
name of the attorney, or firm, with P. O. address and courts
of practice, if from a subscriber, for $2 per annum. If from
an attorney or firm, who are not subscribers, for 83 per an-
num. ’ '

Publishers will also find the Journal an excellent medium
for communicating directly with the profession in Virginia
and West Virginia specially; advertiscments of law books,
&e., will be inserted on very reasonable terms,

J. W. Raxvorrun & ExuLisu, Publishers,
January, 1879. Richmond, Va.



To the Bench and Bar :

We begin the publieation of the third volume of the Vir-
arNIA Law. JourNaL with pride and pleasure, and we return
our sincere acknowledgments‘to the Beneh and Bar of Vir-
ginia especially, and to many others outside of the State for
the manner in which our labors have been received, encour-
aged and sustained.  We call attention to the circular of our
publishers, to show something of what we have done in the
past, and propose to try to do in the future. We simply de-
sire to remark further, that we are very desirous of making
the Journal not only useful, but attractive to the profession,
and we know that this can be done, it our friends will aid
us and take that interest in our work that it secms to us they
should take. There is ample material known to the Virginia
and West Virginia Bars alone, which has never been pub-
lished in any form, to make our work very attractive, and
which should be published by all means. No people have
suftered more from the want of publications than the people of
the South.  We sit idly by, and let the people of the North,
with their wealth and enterprise, scatter their publications to
the winds, manufacturing public opinion, giving their side
and their version of everything in this country, making their
men demi-gods and heroes, when we have men all around
us who arve incomparably greater, in our opinion, in every
way, who have never been heard of at all, in many instances,
outside of the narrow limits of their own neighborhoods.
The Virginia Bar has produced some of the brightest intel-
lects and most profound lawyers that have been reared in
this country, and, with the exception of the few who have
oceupied prominent federal positions, or who have been
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prominent politicians, their names are unknown to fame, and
will soon be forgotten by us.  As a striking illustration of
this, we have just been glancing over an American work.
collecting the wit, humor, &e., of over two hundred judges
and lawyers, and the only names mentioned from Virginia
are those of Patrick Henry, John Marshall, John Randolph
and Win Wirt It is uscless to deny that the want of pub-
lications in our midst is the cause of this, and this s*ate of af-
Sairs shoull not be permitted to exist any longer. The names
of such men as Spencer Roane, John Wickham, Chap-
man Johnson, John 8. Fleming, Walter Jones, Benjamin
Watkins Leigh, John M. Patton, Alexander Campbell, W,
Leigh, Robert Standard,.John B. Clopton, Arthur A. Morson,
John J. Allen, Geo. H. Lee, William Dauiel, Jr., Jobn Rob-
ertson, Robert Y. Conral, N. P. IToward, John B. Baldwin,
Thomas Michic, Thomas P. Augnust and a host of others,
that now crowd upon us, snould not ba forgotten, and yet
they soon will be, unless something is done in the direction
indicated. Who knows anything now, outside of Virginia,
even, of Spencer Roane, Johin Wickham, Chapman Johnson
or John .J. Allen? while the names of Charles O’Conner and
David Dudley Ficld are the heritage of the world.  'We believe
that a Law Journal can, and should do much towards rescu-
ing these names from oblivion, and by this means not only
do good, but sheer justice to our people. We invite, then,
from any competent source, for publication in our Journal,
short sketches of the lives of any of the prominent men who
have adorned the Beneh and Bar of Virginia and West Vir-
ginia, and we hail with real pleasure such contributions
as that signed “ K” and that cntitled “ Jury Speaking,”
published in the Miscellany of this number. The former
was furnished by a prominent member of the Richmond
Bar, and the latter by an eminent judge. DBoth of thesc
gentlemen promise further contributions, and anything from
them cannot fail to be appreciated. We carnestly ask any
one, who will, to furnish us more of these sparks, that were
continually flying from these and other brilliant minds all
over the State. The genial and lamented August, alone, fur-
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nished material enough of this kind for a volume.  Won't
some of his friends send some of them to us?

But while we are thus anxious for this kind of material, we
are more anxious to obtain that which will make the Journal
eminently useful and practical.  We want cach member of the
Bench and Bar to feel a personal interest in keeping up the
work, and they can best shew this by sending v s, for publi-
cation, discussions on important legal topics, and we invite
them, carnestly, to do this.  Judges and lawyers are tfre-
quently called upon to investigate novel and interesting
questions; and by very little additional labor the results of
these investigations can be thrown into shape for publication,
and in this way not only help us in making our work usetul
and instructive, but help to enlighten each other, and, very
often, give reputation and real benetit to the writer.

Our special thanks are due to the Judges of the Supreme
Court of Appeals of Virginia, Mr. Peachy R. Grattan, the
venerable and excellent Reporter of the Court, Mr. P. (.
Nicholag, its accomplished Librarian, Messrs. Taylor, Wad-
dell and Caldwell, its accommodating and accomplished
Clerks at Richmond, Staunton and Wytheville, and to A. G,
Tebbetts, Esq., Ass’t Reporter of the Supreme Court of
West Virginia, for tavors and aid during the past year.  Mur.
Grattan has been so kind as to do mueh of our work for us;
in other words, he has made many of the reports of cases
published by us.  These gentlemen will continue their in-

-aluable aid in the future.

Tue Ebpitors.
Richmond, January, 1879.
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THE VIRGINIA MARRIED WOMAN’S ACT.

By the act approved March 14th, 1878, entitled “An Act
to amend and re-enact section two of an act approved April
4th, 1877, cntitled an act securing to married women, on
conaitions, all property acquired by them before or after
marriage, so as to more clearly define the curtesy and dower
rights.” It is provided as follows:

§ 2. “All real and personal estate hereafter acquired by any
woman, whether by gift, grant, purchase, inheritance, devise
or bequest, shall be, and continue, her sole and separate es-
tate, subject to the provisions and limitations of the pre-
ceeding section, although the marriage may have been sol-
emnized previous to the passage of this act, and she may de-
visc and bequeath the same, as if she were unmarried; and
it shall not be liable to the debts and liabilities of her hus-
band: provided that nothing contained in this act shall be
construed to deprive the husband of curtesy in the wife’s
real cstate, nor the wife of dower in the husband’s estate,
and provided further, that the sole and separate estate created
by any gift, grant, devise or bequest, shall be held according
to the terms and powers, and be .subject to the provisions
and limitations thereof, and to the provisions and limitations
of this act, so far as they are in conflict therewith, providea
that nothing herein contained, shall be so construed as to
modify ov alter section seven of chapter one hundred and
twenty-three of the Code of 1873, except as hereinafter pro-
vided ; that is to say, where the wife is a minor, having an
estate in the hands of a guardian, it shall not be lawful for
said guardian to pay or turn over her estate before she at-
tains the age of twenty-one years, notwithstanding her mar-
riage.”



2 The Virginia Married Woman’s Act.  [January

Before the passage of acts of tbis kind, where a settlement
was made with power of appointment, and the wife failed to
execute the power, after her death, the husband was entitled
to administer on her personal estate, whether separate or
otherwise, and was not bound to make distribution. He was
bound to pay her debts, if he had not reduced her personal
estate into possession during her life.

The question is, to what extent and how far the section
above quoted changes the law in this respect ?

Is personal property hereafter acquired in manner provided
for by the act, her absolute estate to pass to her next of kin,
irrespective of her husband, in default of disposition by her,
cither in her lifetime or by will ?,

This second section saves to the husband his tenancy by
the curtesy, which provision applies only to the real estate of
the wife—not to her personal estate.

Does not this proviso exclude the husband from any inter-
est in the personalty? The maxim, “FKrpressio unius est ez-
clusio alterius,” applies as well to statutes as it does to other
writings.

Where it plainly appears that the subject matter was under
consideration, all the incidents that would naturally follow
from the language of the act or writing, must be governed
by the rule.

A statute is the will of the Legislature, and in this case
the subject is under its control, for it has power, unless
vested rights are disturbed, to declare new rules of “prop-
erty law.” TUpon the face of the statute it is not to be con-
troverted that the personal estate of the wife, hereafter ac-
quired is hers absolutely, but a question arises, does the sec-
tion referred to repeal the third clause of section 10, Statute
of Descents and Distribution, page 918, Code of 1873?

“If the intestate was a married woman, her husband shall
be entitled to the whole of the said surplus of the personal
estate.” :

This clause is in the general statute of Descents and Dis-
tribution, and should be governed by subsequent legislation.
It is in fact repealed by necessary implication. There is
nothing against the policy of the law, that after the death of
the wife, her personal estate should pass to her next of kin
in blood. Title by the curtesy does not exist until after the
death of the wife; the husband’s right to her personal estate
not reduced into possession, depends upon survivorship.

In both cases, then, there must be survivorship to entitle
the husband to any estate in his wife’s property as above ex-
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plained. Does the Married Woman’s Act intend to make
any change in case of her death, without disposition, in re-
gard to the rights of her husband?

The intention of the Legislative will is to govern us in
solving this question, and must be found in the language of
the Act. Suppose the Act had been silent as to curtesy, it
cannot be controverted, but that such a title in the husband
would be at an end. The act is silent as to personalty, and
the same result must necessarily follow.

The statute of “Desceuts and Distribution’ was intended
to preserve the long-established rights of the husband; the
Married Woman’s Act was intended to abridge and, to sume
extent, destroy them.

In my opinion, it has destroyed his marital right to ad-
minister and his right to “the surplus of her personal estate.”

If he should administer, he would have to distribute in
like manner as any other administrator; otherwise, the hus-
band would stand in the same position he did before the stat-
ute, both as to realty and personalty, unless the wife disposed
of it in her life time or made a will. This was not the in-
tention of the Legislature, for it is evident that the statute
was framed to make the wife independent of the husband,
which intention could not be accomplished if she were left
under his control and influences to make a will or not. [See
Cooley’s Lim., top pages 360, 361.] His interest would be
to prevent, by all means in his power, any disposition by the
wife, except for his own benefit. This opinion applies ex-
clusively to property acquired by the wife after the passage
of the Act. C. W. W,

Alexandria, Va.

THE PROPOSED AMENDMENTS TO THE JU-
DICIARY ACT.

[The following letter, from Judge Hughes to Judge Davis, of the United States
Senate, in relation to amendments proposed by the latter, to the Judiciary Act,
has been referred to in the daily press, g\?t has never been published, as far as we
are advised. It will be found to be very interesting to the profession, not only
as giving, in a succinct manner, the principles which relate to that portion of the
judiciary system of the United States upon which the Circuit and District Courts
was founded, but also as stating the facts connected with the present unpopular,
and to a great degree, necessarily inefficient administration of justice in the Circuit
Courts of the United States. We are not prepared to express an opinion as to
whether the system suggested by Judge Hughes, will meet the exigencies of the
times; but we have no hesitation in saying that the present system of Circuit
Courts is so unfortunate in its operations, as to demand an immediate change of
s >me kind.—ED., ] ,
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NorroLg, Va., December 12th, 1878.
Hon. David Davis, U. S. Senate:

Dear Str,—For various reasons, some of which will appear
in what follows, I am convinced that your bill for establish-
ing intermediate Appellate, Courts of the United States, will
not pass in its present form ; imperatively necessary as such
a measure scems to be. There is a party reason for it, which
I may as well mention, though it does not atfect the principle
on which the bill is based. The Democratic party, of course,
hope and expect to carry the next Presidential election, and
will not vote for the appointment of nine new Circuit judges
at any time before March, 1881. But it is to reasons,
grounded on principle, to which I wish to address myself.

The feature, of judges for the Circuits, was introduced in-
to the federal judiciary system in 1869. It grew out of the
great increase of business thrown upon the judges for the Dis-
tricts by the Bankruptcy Act. The review cases alone, au-
thorized by that act, were almost sufficient to give full em-
ployment to the judges for the Circuits. But these latter
Jjudges were an incongruity. They were not within the
theory on which the judiciary system of the United States
was constituted. They grew out of an emergency, and
ought to disappear with the cessation of that emergency; for
they produce disorder in the working of the system, and are
violently inconsistent with the fundamental principle of its
original mechanism,

What was the system in its origin, as framed by the fram-
ers of the National Constitution and founders of our National
Government ?

That government was one in which the amplest powers,
which could be practicably and safely so left, were lett to lo-
calities, and the fewest powers, consistently with safety and
strength, were concentrated in centres. An admirable state-
ment of the principles upon which the men of 1787 acted
in this respect, is given by Gov. Seymourin his article in the
November-December (the last) number of the North American
Review, pages 365 to 870. If you have not already read that
paper, you will find it amply to repay perusal and study.

This theory controlled in the organization of the national
Jjudiciary system. It provided local judges, resident in, and
presumably born and raised in, the Districts, for administer-
ing the business of the two courts. And it provided that
the Circuit Courts of the Districts should be occasionally

resided over by one of the justices of the National Supreme
%ench, in order that that Bench might be in direct and re-
sponsible relations with the local administration of justice.
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District Courts were created having jurisdiction of cases
in admiralty, of proceedings in bankruptcy, of forfciture pro-
ceedings, instituted for the National Government, and of
criminal cases, not capital. Circuit Courts were crcated
having jurisdiction of common law actions, of suits in equity
and of criminal prosecutions, concurrently with the District
Courts. The jurisdiction of these two courts were so ditfer-
ent and distinct, that they scarcely held to each other the rela-
tion of inferior and superior courts. This relation only sub-
sisted in respect to appeals m Admiralty, and latterly, to re-
view proceedings in bankruptcy. Writs of error do not lie
to the District Courts in criminal cases. The. appeal in Ad-
miralty was not technically an appeal, but only an expedient
for giving a trial de novo in another forum. Of these two
courts in each District, so nearly equal in dignity, but charged
with wholly different duties, a judge for the District was
provided. The law expressly required that he should be
resident in the District ; and 1t implied that he was born and
raised there, was in full local affiliation with the community,
was conversant with its laws and customs, aud was not a
stranger and foreigner to its affairs. It contemplated and
provided that this judge, thus locally identified, thus known
to the people, thus of them as well as among them, thus re-
sponsible socially, morally and individually to the local pub-
lic sentiment, should hold the regular sessions, and dispatch, -
in order, at stated periods, the business of both the District and
Circuit Courts. And I will here add that the high character
of the judges for the Districts, for three-quarters of a century,
gave to the national judiciary system, in very large part, its
popularity and its hold upon the contidence of the Ameri-
can people. '

In order to bring the central court of ultimate resort into
direct relations with the local courts, the law provided that
the Union should be parcelled into as many Circuits as there
were Supreme Bench justices, and ‘that one of these being
designated for each Circuit, should hold a Circuit Court in
each District at least once in two years.

Such was the system. It was as simple as complete; it
was in character with all the work of the great men of 1789;
it was admirably efficient; it was wonderfully popular; and
it gave exceptional satisfaction in administering the busi-
ness devolved upon it by law.

In 1869, a new feature was introduced into the system,
which has greatly affected its before pleasant relations with
the country. A judge was interpolated, who was known
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neither locally nor nationally. To every District but one in
his Circuits ie was a stranger. To the Supreme Bench he
was a stranger. He constituted no link between the nation-
al and the local court, and was an exaggerated incongruity
to both. Ilis functions and duties are violently inconsistent
with the theory on which the national judiciary system was
based. Practically, too, though through no fault of his, he
is an embarrassment to the business of the courts of his Cir-
cuit. Itie physically impossible for him to hold these courts,
numbering three or four in each District; there being an
average of five Districts in each Circuit; each court being
held at least twice a year. I am reminded here of the bill
which the Circuit J u(?ge for the Fourth Circuit tells me you
have in charge for changing the times of holding the Circuit
Courts in that Circuit, which consists of fivd States and eight
Districts ; and in which about thirty-five Circuit Courts are
held in each year. It reminde me of the circular railroad
which they had on the World’s Fair Grounds in Philadel-
phia in 1876, where a passenger was put around a Circuit at
the rate of about forty miles an hour.

At present the sudden appearances and sudden departures
of judges for the Circuits at their different courts, has got
to be a subject of derision with the bar. ‘There is a sudden
apparition of a judge, and before anything is accomplished,
there is as.sudden a disappearance, leaving it in doubt
whether hispresence were a reality or a dream. The whole
affair is a travesty upon the idea of a patient and deliberate
administration of justice.

It is true, that the law imposes the laboring oar on the
judge for the District in regard to the business of both the
Circuit and District Courts, for it was not changed in this
respect in 1869. But the judges for the Circuits naturally
assume that they should control the Circuit Court business ;
and so, the judges for the Districts are placed, in their rela-
tion to the Circuit Court, in greater or less degree, in the
attitude of intruders; though in fact it is they who are in-
truded upon. The justices of the Supreme Court seem to
lend countenance to this state of things by visiting their Cir-
cuits in company with the judges of the Circuits, and seldom
sitting as the original law provided and still provides, with
the judges for the Districts. Thus they continually present
to each community the never pleasant spectacle to Anglo
Saxons, of courts entirely conducted by judges from a dis-
tance, often from a great distance—strangers if not foreigners.

I repeat what must be obvious to any thoughttul student of
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our judiciary system and of the history of the times and men
in which it originated, that the feature, of the judges for tke
Circuits interpolated into it in 1869, is an incongruity, and in-
trusion, really tending more to embarrass the business of
the Circuit Courts than to advance it. No one who knows
my pleasant personal relations with the Circuit Judge of the
Circuit in which I live, and the exceptional respect which I
am in the habit of expressing for his talents and learning,
will believe that I am capable of any injurious reference to
him in what I am saying. It is with the system that I am
dealing and not with the men who are its instruments, and
who are also, as to these' defects, its victims. Having now
given the reasons for what I am about to say, I am sure you
will excuse me for expressing the opinion,;that your proposal
to add yet anothet judge, for each Circuit, to the already ex-
isting incongruity, will only embarrass your bill, and delay,
}lv)robably defeat, its passage. Now that the judges for the
istricts are relieved from the burden of the bankruptcy busi-
ness, there is no reason why they should not devote their
time and labor to the business of the Circuit Courts; and
entirely relieve the judges for the Circuits from service upon
the Circuit Courts, except in cases of appeal and cases re-
terved by consent of parties to causes. As to that class of
business, there is no necessity for additional judges for the
Circuits; and, I humbly submit, your bill in that respect
proposes a uscless expenditure.
he necessity of intermediate Appellate Courts is acknowl-
edged by all. It is felt to be immediate and imperative;
and I am led to believe that it would readily pass, if its pro-
visions were such as to make avail of the judicial material
already at hand for the constitution of those courts.

May I take the liberty of making the following sugges-
tions:

1. Let there be an intermediate Appellate Court for each
Circuit; the number of Circuits to correspond with the num-
ber of justices of the Supreme Bench; which may be in-
creaged if, and when necessary.

2. Let the Chief Justice designate from among the judges
for Districts in each Circuit, say four, who shall constitute
in part the desired court.

8. Let this court be presided over by the present judge
for the Circuit, except when the justice assigned to the Cir- -
cuit is present, when the latter shall preside. It shall be ro
objection to a judge sitting on this Court that he sits in an
appeal from his own decision; it ought rather to be a reason
Jor his sitting.
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4. Let the judge for the Circuit be relieved from service
on the Circuit Courts of his Circuit, except in cases reserved
by consent of parties to them, and in appeal cases now au-
thorized by law. ,

Let the justice for the Circuit be relieved from service in
the Circuit Courts, but required to sit once a year in the Ap-
pellate Court of his Circuit. _

I think the general objection to your bill, is that it ig-
nores the judges for the Districts too much, and fails to as-
sign them that important part of duty and service in the ju-
diciary systemn which local judges, to the manor born and
familiar with the local law written and unwritten, were de-
signed by the founders of the system to have. Does not
your bill really degrade them? DBorn and reared in Virginia
myself, and thorou§h]y taught in her ancient political doc-
trines, I may attach too much importance to her traditional
views on this subject; but, whether important or not, I have
felt it to be entirely consonant with my profound respect for
%-ourself, personally, to express them fully and frankly as I

ave now done.
I am, with great respect and esteem,
Your obedient servant,
Rosert W. HucHEs.

SUPREME COURT OF THE UNITED STATES.
OcroBer TErM, 1878.

KEITH v. CLARKE, COLLECTOR, &C.

1. Where a case has been decided in an inferior court of a State on a single point
which would give this court jurisdiction, it will not be presumed here that
the Supreme Court of the State decided it on some other ground not found in
the record or suggested in that court.

2. The State of Tennessee having organized in 1838 the Bank of Tennessee,
agreed by a clause in the charter to receive all its issues of circulating notes
in payment of taxes, but by a constitutional amendment adopted in 1865, it
declared the issues of the bank during the insurrectionary period void, and
forbid their receipt for taxes. HELD, That this was forbidden by the con-
stitutional provision against impairing the obligation of contracts.

3. There is no evidence in this record that the notes offered in payment of taxes
by plaintiff were issued in aid of the rebellion, or on any consideration for-
bidden by the Constitution or laws of the United States, and no such pre-
sumption arises from anything of which this court can take judicial notice.

4. The political society which in 1796 was organized and admitted as a State into
the Union, by the name of Tennessee, has remained the same body politic to
this time. Its attempt to separate itself from that Union did not destroy its
identity as a State nor free it from the binding force of the Federal Constitu-
tion,
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5. B:ing the same political organization during the rebellion and since, that it
was before, an organization essential to the existence of society, all its acts,
legislative and otherwise, during the period of the rebellion, are valid and
obligatory on the State now, except where they were done in aid of that re-
bellion or are in conflict with the Constitution and laws of the United States,
or were intended to impeach its authority.

6. If the notes which were the foundation of this suit were issued on a considera-
tion which would make them void for any of the reasons mentioned, it is for
the party asserting their invalidity to set up and prove the facts on which such
a plea is founded.

In error to the Supreme Court of the State of Tennessee.
Mr. Justice MILLER delivered the opinion of the court.

- The plaintiff in error, who was plaintiff below, sued the
defendant for the sum ot $40, which he had paid in lawful
money under protest for taxes due the State of Tenncssee
after he had tendered to defendant that sum in the circula-
ting notes of the Bank of Tennessee, which defendant refused
to receive.

The suit was commenced before a justice of the peace,
taken by appeal to the Common-Law Chancery Court of
Madison county, and from there to the Supreme Court of
Tennessee, and by writ of error from this court it is now be-
fore us tor review. :

In all the trials in the State courts, judgment was rendered
against plaintiff. The jurisdiction of this court is denied
again, though it has been aflirmed in the analogous cases of

oodruff v. Trapnall, 10 How., 208, and Furman v. Nicholls,
8 Wall., 44.

As the same facts are involved in the question of jurisdic-
til:m and the issue on the merits it may be as well to state
them.

They appear in a bill of exceptions taken at the trial on
the first appeal, which was a trial de novo before a jury. The
defendant was a collector of taxes, to whom plaintift had ten-
dered $40 of the bills of the Bank of Tennessee, which with
other lawful money tendered at the same time was the amount
due. The offer of plaintiff was founded on the 12th section
of the charter of the bank, enacted in 1838 by the Legislature
of the State, which reads thus: .

“Be it enacted that the bills or notes of the said corpora-
tion originally made payable, or which shall have become
payable on demand in gold or silver coin, shall be receivable
at the treasury of this State, and by all tax-collectors and
other public officers in all payments for taxes or other mon-
eys due to the State.”
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It was proved that the bills were issued subsequent to May
6, 1861. and were known as the “ Torbet or new issue,” and
were worth in the hrokers’ market about twenty-five cents
on the dollar.

The court charged the jury that if the notes tendered were
issued subsequent to May 6, 1861, and during the existence
of the State government established at that date in hostility
to the government of the United States, then defendant was
not legally bound to receive them in payment of plaintiff’s
taxes. And the reason given for this was that while the Con-
stitution of the United States protected the contract of the
section of the charter we have cited from repudiation by State
legislation as to notes issued prior to the act of sccession of
May 6, 1861, it conferred no such protection as to notes is-
sued whi'e the State was an insurrectionary government, and
that consequently the provisions of section 6 of the schedule
to the constitutional amendment of 1865, which declared that
all the notes of the bank issued after the date above men-
tioned, were null and void, and forbid any legislature to pass
laws for their redemption, was a valid exercise of State au-
thority. On this instruction the jury found a verdict for the
defendant.

In the Supreme Court the judgment rendered on this ver-
dict was aflirmed without any opinion or other evidence of
the grounds on which it was so affirmed.

There can be no question that the charge of the trial judge
to the jury decided against the plaintiff in error a question
which gives this court jurisdiction, and this is admitted by
counsel, who ask us to dismiss the writ of error.

The ground assumed in support of the motion is, that we
ought to presume that the Supreme Court did not decide the
question which the court below did, but aftirmed the judg-
ment on the ground that, by the laws of Tennessce, no suit
could be brought against the State or against the collector
of taxes, and ¢hat the justice of the peace who first tried the
case, and the court to which the appeal was taken, had no
jurisdiction. It would follow, say counsel, that as this was a
question of State law, it could not be reviewed in this court.

The answers to this are several and very obvious.

1. Where an appellate court decides a case on the ground
that the inferior court had no jurisdiction, it in some mode
indicates that it was not a decision on the merits, to prevent
the judgment being used as a bar in some court which might
have jurisdiction.—(Barney v. Baltimore, 6 Wall., 277; House
V. Mullen, 22 Wall., 42; Kendig v. Dean, , at this term.)
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2. In the casc of Tennessee v. Sneed, 96 U. S. R., 69, this
court decided that the courts of Tennessee did have the ju-
risdiction which this suggestion denies them, and we will not
presume, without very strong reason for it, that the Supreme
Court of Tennessee disagreed with this court on that point.

8. There is not the slightest evidence in the record, nor
any reason to be drawn from it, to believe that the court de-
cided any such question. It nowhere appears that it was
raised. Nothing like it is found in the {’)ill of exceptions.
There is no plea to the jurisdiction or motion to dismiss for
want of it.

And we are bound by any fair rule of sound construction
to hold that the Supreme Court, in affiiming the judgment
of the court below, did it on the only ground on which that
court acted, or which was raised by the record.

That question was whether the 12th section of the charter
of the bank constituted a contract which brought the issues
of the bank after the 6th of May, 1861, within the protective
clause of the Constitution of the United States against im-
pairing the obligation of contracts by State laws. Of that
question this court has jurisdiction, and we proceed to its con-
sideration.

In the case of Furman v. Nicholls, the 12th section of the
charter of the bank, the same now under consideration, was
held to constitute a contract between every holder of the cir-
culating notes of the bank and the State of Tennessee, that
the State would receive the notes in payment of taxes at their
par value. And it was held that the same provision of the
State Constitution of 1865, which is relied on here, was void
as impairing the obligation of that contract.

The case of Woodruff v. Trapnall, 10 Howard, 208, was re-
ferred to as being perfect in its analogy, both in the charac-
ter of the bank and its relation to the State, and the contract
to receive its notes in payment of taxes. In the case in 8th
Wallace, however (which 1s the identical case before us, ex-
cept that in the former case the notes were issued prior to
May 6, 1861), the court, out of abundant caution said, that it
did not consider or decide anything as to the effect of the
civil war on that contract, or to notes issued subsequent to
that date. We are invited now to examine that point, and
to hold, that as to all such notes the 12th section creates no
valid contract.

In entering upon this inquiry, we start with the proposi-
tion that unless there is something in the relation of the State
of Tennessee and the bank, after the date mentioned, to the
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government of the United States, or something in the circum-
stances under which the notes now sued on were issued, that
will repel the presumption of a contract under the 12th sce-
tion, or will take the contract out of the operation of the pro-
teeting clause of the Federal Constitution ; this court has es-
tablished already that there was a valid contract to receive
them for taxes, and that the law which forbid this to be done
is unconstitutional and void.

Those who assert the exception of these notes from the
general proposition are not very well agreed as to the rea-
sons on which it shall rest, and we must confess that as they
are presented to us they are somewhat vague and shadowy.
They may all, however, as far as we understand them, be
classed under three principal heads.

1. The first is to us an entirely new proposition, urged
with much earnestness by the counsel who argued the case
orally for the defendant.

It 18, in substance, that what was called the State of Ten-
nessee prior to the 6th of May, 1861, became, by the ordi-
nance of sccession passed on that day, subdivided into two
distinet political entities, each of which was a State of Ten-
nessee. One of them was loyal to the Federal government,
the other was engaged in rebellion against it. One State
was composed of the minority who did not favor secession,
the other of the majority who did. That these two States of
Tennessee engaged in a public war against each other, to
which all the %egal relations, rights and obligations of a pub-
lic war attached. That the government of the United States
was the ally of the loyal State of Tennessee and the Confed-
erated Rebel States were the allies of the disloyal State of
Tennessee. That the loyal State of Tennessee, with the aid
of her ally, conquered and subjugated the disloyal State of
Tennessee, and by right of conquest imposed upon the latter
such measure of punishment and such system of laws as it
chose, and that by the law of conquest it fmd the right to do
this. That one of the laws so imposed by the conquering
State of Tennessee on the conquered State of Tennessce, was
this one declaring that the issues of the bank during the tem-
porary control of affairs by the rebellions State was to be
held void; and that as conqueror and by right of conquest,
the loyal State had power to enact this as a valid law.

It is a sufficient answer to this fanciful theory that the di-
vision of the State into two States never had any actual ex-
istence. That, as we shall show hereafter, there has never
been but one political society in existence as an organized
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State of Tennessee from the day of its admission to the Union
in 1796 to the present time. That it is a mere chimera to
assert that one State of Tennessce conquered by force of arms
another Tennessee and imposed laws upon it. And finally,
that the logical legerdemain by which the State goes into
rebellion and makes while thus situated contracts for the
support of the government in its ordinary and usual func-
tions, which are necessary to the existence of social life, and
then by reason of being conquered repudiates these contracts,
is as hard to understand as similar pﬁysical performances on
the stage. ‘

2. The second proposition is a modification of this, and de-
serves more serious attention. It is, as we understand it,
that cach of the eleven States who passed ordinances of seces-
sion and joined the so-called Confederate States, so far suc-
ceeded in their attempt to scparate themselves from the Fed-
eral government, that during the period in which the rebel-
lion maintained its organization, those States were in fact no
longer a part of the Union, or if so, the individual States by
reason of their rebellious attitude were mere usurping pow-
ers, all of whose acts of legislation or administration are void,
except as they are ratified by positive laws enacted since the
restoration, or are recognized as valid on the principles of
comity or sufferance.

‘We cannot agree to this doctrine. It is opposed by the
inherent powers which attach to every organized political
society possessed of the right of self-government. It is op-
posed to the recognized principles of public international
law, and it is opposed to the well-considered decisions of this
court.

“Nations or States,” says Vattel, “are bodies politic, socie-
ties of men united together for the promotion of their mu-
tual safety and advantage by the joiut efforts of their com-
bined strength. Such a society has her affairs and her in-
terests.  She deliberates and takes resolutions in common,
thus becoming a moral person who possesses an understand-
ing and a will peculiar to herself, and ie susceptible of obliga-
tions and rights.’—(Law of Nations, § 1.)

Cicero and subsequent public jurists define a State to be a
body political cr socicty of men united together for the pur-
pose of promoting their mutual safety and advantage by their
combined strength—(Wheaton’s International Law, § 17.)
Such a body or society, when once organized as a State by
an established government, must remain so until it is de-
stroyed. This may be done by disintegration of its parts, by
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its absorption into and identification with some other State
or nation, or by the absolute and total dissolution of the ties
which bind the society together. We know of no other
way in which it can cease to be a State. No change of its
internal polity, no modification of its organization or system
of government, nor any change in its external relations short
of entire absorption in another State can deprive it of exis-
}ence or destroy its identity.—(Seec Wheaton’s International
aw, § 22. .

Let us i])lustrate this by two remarkable periods in the his-
tory of England and France.

Ater the revolution in England which dethroned and de-
capitated Charles the I., which installed Cromwell as supreme,
whom his successors called a usurper ; after the name of the
government was changed from the Kingdom of England to
the Commonwealth ot England, and when, after all this, the
son of the beheaded monarch came to his own, treatics made
in the interregnum were held valid, the judgments of the
crurts were respected, and the obligations assumed by the
government were never disputed.

So of France. Her bloody revolution, which came near
dissolving the bonds of society itself, her revolutionary direc-
tory, her consul, her Emperor Napoleon, and all their official
acts have been recognized by the nation, by the other nations
of Europe, and by the legitimate monarchy when restored,
as the acts of France, and binding on her people.

The political society, which, in 1796, became a State of
the Union by the name of the State of Tennessee, is the samne
which is now represented as one of those States in the Con-
gress of the United States. Not only is it the same body
politic now, but it has always been the same. There has
been perpetual succession and perpetual identity. There has
fromn that time always been a State of Tennessee, and the
same State of Tennessee. Its executive, its legislative, its
judictal departments have continued without interruption
and in regular order. It has changed, modified and recon-
structed 1ts organic law, or State Constitution, more than
once. It has done this before the rebellion, during the re-
bellion, and since the rebellion. And it was always done
by the collective authority, and in the name of the same
body of people constituting the political society known as
the State of Tennessee.

This political body has not only been all this time a State,
and the same State, but it has always been one of the United
States—a State of the Union. Under the Constitution of
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the United States, by virtue of which Tennessece was born
into the family of States, she had no lawful power to depart
from that Union. The effort which she made to do so, if it
had been successful, would have been 8o in spite of the Con-
stitution, by reason of that force, which, in many other in-
stances, establishes for itself a status, which must be recog-
nized as a fact, without reference to any question of right,
and which, in this case, would have been, to the extent of its
success, a destruction of that Constitution. Failing to do
this, the State remained a State of the Union. She never
cscaped the obligations of that Constitution, thoush for a
while she may have evaded their enforcement.

In the case of Tezas v. White, 7 Wall., 700, the first and
important question was, Whether Texas was then one of the
United States, and as such, capable of sustaining an original
suit in this court by reason of her being such State. And
this was at a time when Congress had not permitted her,
after the rebellion, to have representatives in cither house of
that body.

Chief Justice Chase, in delivering the judgment of the
court on this question, says: ‘“The ordinance of secession,
adopted by the convention, and ratificd by a majority of the
citizens of Texas, and all the legislation to give effect to
that ordinance, were absolutely null. They were utterly
without operation in law. The obligation of the State, as a
member of the Union, and of every citizen of the State, as
a citizen of the United States, remained perfect and unim-
paired. It certainly follows that the State did not cease to
be a State, nor her citizens to be citizens of the Union. If
this were otherwise, the State must have been foreign, and
her citizens foreigners. The war must have ceased to be a
war for the suppression of rebellion, and must have become
a war of conquest and subjugation. Our conclusion, there-
fore, is, that Texas continuegato be a State, and a State of
the Union, notwithstanding the transactions to which we
have referred.”

In the case of White v. Hart, 13 Wall,, 651, Mr. Justice
Swayne, after a full consideration of the subject, states the
result in this forcible language : ¢“At no time were the rebel-
lious States out of the pale of the Union. Their constitu-
tional duties and obligations were unaftected and remained
the same.” And he shows, by reference to the formula used
in the several reconstruction acts, as compared with those for
the original admission of new States into the Union, that in
regard to the States in rebellion, there was a simple recogni-
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tion of their restored right to representation in Congress,
and no re-admission into the Union.

These cases, and especially that of Tezxas v. White, have
been repeatedly cited in this court with approval, and the
doctrine they assert must be considered as established, in
this forum at least.

It would scem to follow that if the State of Tennessce has,
through all these transactions, been the same State, and has
been also a State of the Union, and subject to the obligations
of the Constitution of the Union, that the contract which
she made in 1888, to take for her taxes all the issues of the
bank of her own creation, and of which she was sole stock-
holder and owner, was a contract which bound her during
the rebellion, and which the Constitution protected then and
now, as well as before. Mr. Wheaton says: “As to public
debts—whether due to or from the State—a mere change in
the form of the government, or in the person of the ruler,
docs not affect their obligation. The essential power cf the
State, that which constitutes it an independent community,
remains the same ; its accidental form only is changed. The
debts being contracted in the name of the State, by its author-
ized agents, for its public use, the nation continues liable for
them, notwithstanding the change in its internal Constitution.
The new government succeeds to the fiscal rights, and is
bound to fulfill the fiscal obligations of the former govern-
ment.”—({International Law, scc. 30.) "And the citations
which he gives from Grotius and Puffendorf sustain him
fully.

We are gratified to know that the Supreme Court of the
State of Tennessce has twice affirmed the principles just
laid down in reference to the class of bank-notes now in
question.  In a suit broug';ht by the State of Tennessce
against this very Bank of Tennessee, to wind up its aftairs
and distribute its assets, that court, in April, 1875, decreed,
among other things, “that the acts by which it was attempted
to declare the State independent, and to dissolve her connee-
tion with the Union, had no cftect in changing the character
of the bank, but that it had the same powers, after as before
those acts, to carry on a legitimate business, and that the re-
ceiving of deposits was a part of such legitimate Dbusiness.”
“That the notes of the bank issued since May 6, 1861, held
by Atchison and Duncan, and set out in their answer, are
legal and subsisting debts of the bank, entitled to payment
at their face value, and to the same priority of payment out
of the asscts of the bank as the notes issued before May 6,
1261.”
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At a further hearing of the same case in January, 1877,
that court re-affirmed the same doctrine, and also held that
the notes were not subject to the statute of limitation, and
were not bound by it—(State of Tennessee v. The Bank of
Tennessee, not reported.) This decision was in direct con-
flict with Schedule 6 of the constitutional amendment of
1865, which declared all issues of the bank after May 6,
1861, void, and it necessarily held that the schedule was it-
self void as a violation of the Federal Constitution.

3. The third proposition on which the judgment of the
courts of Tennessec is supported, is that the notes on which
the action is brought were issued in aid of the rebellion, to
support the insurrection against the lawful authority of the
United States, and are, therefore, void for all purposes.

The principle stated in this proposition, if the facts of the
case come within it, is one which has repeatedly been dis-
cussed by this court. The decisions establish the doctrine
that no promise or contract, the consideration of which was
something done or to be done by the promisee, the purpose of
which was to aid the war of the rebellion, or give aid and
comfort to the enemies of the United States in the prosecu-
tion of that war, is a valid promise or contract, by reason of
the turpitude of its consideration.

In the case to which we have already referred, of Tezas
v. White and Childs, 7 Wall., 780, the suit was for the recov-
ery of certain bonds of the United States, which, previous to
war, had been issued and delivered to the State of Texas.
During the recbellion, the Legislature of that State had
placed these bonds in the hands of a military commission,
and they were delivered by that committee to White and
Childs to pay for supplies to aid the military operations
against the government. This court held that while the
State was still a State of the Union, and her acts of ordinary
legislation were valid, it was otherwise in regard to this trans-
action. As this is the earliest assertion of the doctrine in this
court, and this branch of the opinion received the assent of all
the members of the court but one, and has been repeatedly cited
gince with approval, we reproduce a single sentence from it:
“It may be said,” says the court, “perhaps with sufficient
accuracy, that acts necessary to peace and good order among
citizens, such, for example, as acts sanctioning and protect-
ing marriage and the domestic relations, governing the course
of descents, regulating the conveyance and transfer of pro-
perty, personal and real, and providing remedies for injuries
to person and estate, and other similar acts which would be

2
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valid' if emanating from a lawful government, must be re-
garded, in general, as valid, when proceeding from an actual
though unlawful %overnment; and that acts in furtherance
or support of rebellion against the United States, or intend-
ed to defeat the just rights of citizens, and other acts of like
nature, must, in general, be regarded as invalid.”—8 Wall.,
733.

In) Doane v. Hanouer, it was held that duc-bills given in
purchase of supplies, by a purchasing agent of the Confede-
rate States, were void, though in the hands of a third party;
and in support of the judgment, Mr. Justice Bradley said :
“We have already decided, in the case of Tezas v. White,
that a contract made in aid of the late rebellion, or in fur-
therance or support thereof, is void. The same doctrine is
laid down in most of the circuits, and in many of the State
courts, and must be regarded as the scttled law of the land”—
(12 Wall., 345.)

The latest expression of the court on the subjeet was by
Mr. Justice Field, without dissent, at the last term, in the
case of Williams v. Bruffy, in which the whole doctrine is
thus tersely stated : “ While thus holding that there was no
validity in any legislation of the Confederate States, which
this court can recognize, it is proper to observe that the leg-
islation of the States stands on very diftferent grounds. The
same general form of government, the same general laws forthe
administration of justice and the protection of private rights,
which had existed in the State prior tothe rebellion, remained
during its continuance and afterwards. As far as the acts of
the States did not impair, or tend to impair, the supremacy
of the national authority, or the just rights of the citizens
under the Constitution, they are, in general, to be treated as
valid and binding”—(96 Uy S. R., 192; see¢ Horn v. Lock-
hart, 17 Wall,, 570; Sprott v. United States, 20 Wall., 459.)

There is, however, in the case before us, nothing to war-
rant the conclusion that these notes were issued for the pur-
pose of aiding the rebellion, or in violation of the laws or
the Constitution of the United States. There is no plea of
that kind in the record. No such question was submitted to
the jury which tried the case. The sole matter stated in de-
fence, either by facts found in the bill of exceptions, or in
the decree of the court, is that the bills were issued after May
6, 1861, while the State was in insurrection, and, therefore,
come within the amended Constitution of 1865, declaring
them void. The provision of the State Constitution does

ot go upon the ground that the State bonds and bank-notes
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which it declared to be invalid, were issued in aid of the re-
bellion, but that they were issued by a usurping government, a
reason which we have alrcady demonstrated to be unsound.
Not only is there nothing in the Coustitution or laws of
Tennessee to prove that these notes were issued in support
of the rebellion, but there is nothing known to us in public
history which leads to this conclusion. The opinion of the
Supreme Court, which we have already cited, states that the
bank was engaged in a legitimate business at this time, re-
ceiving deposits, and otherwise performing the functions of
abank; and though, asis abundantly evident, willing enough
to repudiate these notes as receivable for taxes, that court
held them to be valid issues of the bank, in the teeth of the
ordinance declaring them void.

It is said, however, that, considering the revolutionary
character of the State government at that time, we must pre-
sume that these notes were issued to support the rebellion.

But while we have the Supreme Court of Tennessee hold-
ing that the bank, during this time, was engaged in a legiti-
mate banking business, we have no evidence whatever that
these notes were issued under any new law of the rebel State
government, or by any interference of its officers, or that
they were in any manner used to support the State govern-
ment. If this were so, it would still remain that the State
government was necessary to the good order of society, and
that, in its proper functions, it was right that it should be
supported. v

e cannot infer, then, that these notes were issued in
violation of any federal authority.

On the other hand, if the fact be so, nothing can be easier
than to plead it and prove it. Whenever such a plea is pre- -
sented, we can, if it comes to us, pass intelligently on its va-
lidity. If issue is taken, the facts can be embodied in a bill
of exceptions or some other form, and we can say whether
those facts render the contract void. To undertake to
assume the facts which are necessary to their invalidity on
this record is to give to conjecture the place of proof, and to
rest a judgment of the utmost importance on the existence
of facts not found in the record, nor proved by any evidence
of which this court can take judicial notice. We shall,
when the matter is presented properly to us, be free to de-
termine, on all the considerations applicable to the case,
whether the notes that may be then in controversy are pro-
tected by the provision of the Constitution or not. And
that is the only question of which, in a case like the present,
we would have jurisdiction.
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The judgment of the Supreme Court of Tennecssce is,
therefore, reversed, and the case remanded to that court for
further proccedings in accordance with this opinion.

Waitg, CJ. and BRADLEY and HARLAN JJs. dissented on the ground that the
notes were issued by what they term the insurgent or rebellious government of
Tennessee, and in aid of the Confederate government.—EDs.

JUDGMENT REVERSED.

SUPREME COURT OF APPEALS OF VIRGINIA.
NovemBer TErM, 1878.

TroGDEN v. THE CoOMMONWEALTH.

1. On an indictment under § 24, ch. 188, of the Code of 1873, against T., of
the firm of T. & Co , for obtaining goods by false pretences from M. on the
28th February, 1878. The evidence of B. and O. that T, had made the
same representations to them on the same day, is admissitle to shew the
Sraudulent intent of the accused in the commission of the offence charged.

2. On the 15th March, 1878, L., having received an order to send some goods to
T. & Co., obtained from B. a copy of the representations made to him by T.
on the said 28th February, 1878, which were the same representations made
to M. He mailed a copy to T. & Co., asking if that statement represented
the true condition of their affairs? and received, by duc course of mail,
a letter signed T. & Co., saying that it did, and that the business was still
prospering. HELD: The testimony of L.; his letterto T. & Co. containing
the statement, and the answer received by him, are admissible as evidence
in this case to shew the 7ntent of the accused.

3. Whenever the intent or guilty knowledge of a party, charged with crime, is a
material ingredient in the issue of the case; other acts and declarations of a
similar character tending to establish such intent or knowledge, are proper
evidence to be admitted; provided, they are not too remotely connected with
the offence charged; and what arec the limits, as to the time and circum-
stances, is for the Court, in its discretion, to determine.

4. Although under the Statute of Virginia, the obtaining goods by falsc prerences
is made /arceny, and an indictment under the same for Jarceny is sufficient ;
yet every ingredient entering into the offence of obtaining goods by false pre-
tences, must be shewn as fully as if the statute had not thus passed.

5. On'the 15t of April, 1878, T., the accused, filed his petition in the Bankrupt
Court to have the concern of T & Co., composed of himself, C. .. T., and
J. W. A,, adjudicated bankrupts, and they were so adjudicated on the 26th
April, 1878, In the petition and schedules filed by T. in this bankrupt re-
cord, different representations were made as to the affairs of the concern of
T. & Co. on the 28th February, 1878, when the offence was alleged to have
been committed, from those stated by him in some of the representations
made to M. The whole record of the Bankrupt Court was offered in evi-
dence by the Commonwealth, to which the accused, by counsel, objected
generally, without pointing out any part of the record as objectionable.  The
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Court below admitted the whole record. HELD: It was nof error, under
the circumstances, to do so. The statements contained in the petition and
schedules in that record, made by the accused, were admissible as admis-
sions or declarations of the facts therein stated, and, while the schedules
and statements made by the other partners, are not evidence against the
accused, he cannot by a general objection to the whole record, impose upon
the trying court the duty of examining every part of it, to sce whether, per-
chance, there is not something in it not admissible in evidence, Itis his
duty to point out to the Court such portions of the record as come within
the scope of his objection, and this rule applies as well in civil as in crimi-
nal cases,

6. One of the representations made by T. to M. was that «J. W. A,, one of his
partners, owned real estate in Randolph county, North Carolina, of the
value of $3,000, unincumbered.” In the progressof the trial, the Common-
wealth offered in evidence, what purported to be a copy of a list of real and
personal estate given by J. W, A, to the Assessor of Randolph county, N. C.,
and certified as corract by the Register of Deeds in that county. HELD:
This paper was »of ajlmissible for any purpose in this case.

7- If, by the admission of improper evidence, the accused may have been preju-
diced, even though i be doubtful, whether in fact he was so or not, it is suf-
ficient ground for reversing the judgment.

8. The Court below instructed the jury “that they must believe from the evi-
dence, beyond all reasonable-doubt, that the alleged false pretences were
believed by M.; that but for them, he would not have parted with his prop-
erty; 1. e., that they had the prevailing and controlling influence in making
M. part with his property.” HELD: The instruction correctly expounded
the law.

The facts are sufficiently stated in the head notes and opin-
ion of JUDGE STAPLES.

William W. & Beverly T. Crump and S. M. Page for the
plaintiff in error.

John Howard (for the Attorney General) for the Common-
wealth.

StarLes J. The accused was convicted in the Hustings
Court of the city of Richmond, of obtaining, by false pre-
tenses, certain goods from the mercantile firm of M. Mill-
hiser & Co. During the trial numerous exceptions were
taken to the rulings of the court, which are now to be con-
sidered. It was proved that the accused, at the time of the
commission of the alleged offence, was a resident of Greens-
boro, N. C., and a member ot a firm, consisting of himself,
J. W. Allred and Cicero L. Trogden, doing business under
the style of Trogden & Co.; that on or about the 28th of
February, 1878, the accused came to the city of Richmond
and represented to Millhiser & Co. that the concern of which
he was a member, had, when they commenced business a
year before, a cash capital of $2,700, a stock of goods, then
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on hand, worth $4,000, according to an inventory taken just
before he left home; that the debts of the concern amounted
to about $400, none of which were due, and that J. W, All-
red, one of the partners, owned real estate in Randolph coun-
ty, N. C., of the value of $3,000; and upon these statements
he obtained from Millhiser & Co. the goods mentioned in the
indictment. Having proved these facts, the Commonwealth
introduced Charles A. Baldwin and A.Oppenhimer, also mer-
chants of Richmond city, and proposcd to show by these that
the accused had, on the same day, made to each of them
statements similar in all respects to that made to Mill-
hiser & Co., with reference to the conditions and circum-
stances of Trogden & Co.,and of J. W. Allred individually.
The only difference being that in the case of A. Oppenhimer
the representations were made after the goods were pur-
chased, but before they were taken away. To the introduc-
tion of this evidence, the accused, by his counsel, objected
upon the ground that it was illegal and irrelevant, and upon
the further ground, that the accused was then under indict-
ment for obtaining the goods of Gardner, Carlton & Baldwin,
of which concern, Charles A. Baldwin was a member. The
court overruled the objection and admitted the evidence, to
which the accused excepted; and this is subject matter of
the first and second bills of exceptions.

The Commonwealth next introduced Lewis IH. Blair, of
the firm of Lewis II. Blair & Co., who testified that having
obtained from Charles A. Baldwin, a copy of a statement 1n
his possession, the same made by the accused, touching thé
condition of the concern of Trogden & Co., he inclosed that
statement in a letter addressed to Trogden & Co., Greens-
boro, N. C., and asked if the same was corrcet; and in due
course of mail, a day or two after, he received a letter dated
18th March, 1878, signed Trogden & Co., in which it;was
said, the statement was a true one, and the business of the
firm still prospering. To the admission of this testimony, as
also to the introduction of the lettersin question, the accused
objected, but his objection was overruled, and he again ex-
cepted ; and this is his third bill of exceptions.

Before considering the main question presented by these
bills of exceptions, it will be well to dispose of a preliminary

oint, arising upon the admissions of the letter mentioned
in the third bill of exceptions, signed Trogden & Co., and
addressed to Lewis H. Blair & Co. It is insisted that this
letter, for ought that appears, may have been written by
some other member of the firm, that there is nothing to
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connect the accused with it—nothing to show that he wrote
it or that he ever saw it. It is sufficient to say, that the ac-
cused resided at Greensboro, N. C., and was the only mem-
ber of the concern that did reside there, and that he had the
exclusive management and control of the business. These
facts justify the presumption that the accused is the writer of
the letter. At all events they were sufficient to warrant its
admission to the jury in the absence of countervailing evi-
dence.

The real question arising upon the three bills of ex-
ception, is whether evidence of other false pretenses is admis-
gible upon this indictment. This question has been very
ably argued by counsel on both sides, and is onc of the ver
first impression in this State. It has created great diﬂicu)y-
ties in the minds of somerof the judges. The subject has re-
ceived a very careful consideration, and all the authorities
referred to in the argument, with many others not referred
to, have been fully examined. After the most deliberate re-
flection, I think the Hustings Court did not err in receiving
the evidence; and I will now proceed to give the reasons for
this opinion.

I do not dispute the value of the rule which confines the
evidence to the matter in issue, more especially in eriminal
prosecutions, involving the life or liberty of the accused. It
is of the utmost importance to him that the facts laid before
the jury, shall consist exclusively of the transactions which
form the subject of the indictment, and which alone he can
be expected to come prepared to -answer. It is not just to
him to require him to answer for two offences when he is
indicted for one, and thus to blacken his character and to
create impressions on the mind of the jury unfavorable to his
innocence. This is the doctrine ef the courts in every well
regulated system of jurisprudence. And yet, when we come
to examine the cases bearing upon the question, it is diffi-
cult to determine which is the more extensive, the doctrine
or the acknowledged exceptions. For example, in prosecu-
tions for altering forged notes, for passing counterfeit money
and for receiving stoﬂ{en goods, evidence 18 always admissible
of other transactions of a like character, although they may
amount to distinct felonies, provided they are not too far re-
moved. What are the limits as to time and circumstances
in such cases it is for the court, in its discretion, to deter-
mine. Noris it an objection that the offences thus proved
are the subjects of separate indictments. Roscoe, C. Evidence
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86, 3 Russell on Crimes, 285. The object of this evdence is
simply to show the guilty knowledge of the accused.

There is another class of cases in which it is held permissible
to prove other offences for the purpose of showing the guilty
intent of the accused. Thus upon an indictment for mali-
ciously shooting at the prosecutor, it has been held proper
to show, that the accused had twice shot at the prosecutor
the same day, for the purpose of rebutting the idea of acei-
dent, and of establishing the willful intent. Rexv. Voke,
Russ & Ry, 531. And go upon a prosecution for administer-
ing sulphuric acid to horses with intent to kill them, evi-
dence is admissible that the prisoner had frequently mixed
gulphuric acid with horses’ corn. Rez v. Mogg, 4 C. & P.,
364. Upon an indictment for a libel, the publication of
other libels, not laid in the indictment, may be given in evi-
dence to show the quo animo, the defendant made the pub-
lication in question. 1 Green, sec. 53. Indced the cases
upon this subject are almost innumerable as may be seen
upon examination of the books on criminal law. 8 Rus. on
Crimes, page 285, 87, 88. Roscoe 86-94.

In Botteimby v. United States, 1 Story Rep., p. 135, Mr. Jus-
tice Story has very clearly stated the principle upon which
this sort of evidence is received. He says: In all cases where
the guilt of the party depends upon the intent, purpose or design,
awith which an act is done, or upon his guilty knowledge,
I understand it to be a general rule, that collateral facts may
be examined into in which he bore a part, for the purpose of
establishing a guilty intent. In short, wherever the intent
or guilty knowledge of a party is a material ingredient in
the issue of a case, these collateral facts, that is, other acts
and declarations of a similar character, tending to establish
such intent or knowledge, are proper evidence. In many
cases of fraud, it will be otherwise impossible satisfactorily to
establish the true nature and character of the act. The re-
marks of Bigelow J. in Coole v. Moore, 11 Cush., 216, are
to the same effect. Now, upon a prosecution for obtainin
goods by false pretenses, the indictment must aver the fraud-
ulent intent, and the Commonwealth must prove it. It is
the very gist of the offence. Annable’s Case, 24 Gratt., 563,
570. It is not suflicient that the accused knowingly states
what is false. It must be shown his intent was to defraud.
Such intent is not a presumption of law, but a matter of fact
for the jury. Being a secret operation of the mind, it can
only be ascertained by the acts and representations of the
party. A single act or representation in many cases would
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not be decisive, especially where the accused has sustained
a previous good character. But when it is shown that he
made similar representations, about the same time, to other
persons, and by means of suchrepresentations obtained goods,
all of which were fulse, the presumption is greatly strength-
ened that he intended to defraud.

One of the counsel for the accused, in a very able argu-
ment upon_this branch of the case, insisted that when
the accused obtains goods by falsely representing himself
a man of property, the jury must infer the guilty intent,
and therefore evidence of collateral facts is unnecessary and
irrelevant, and can only mislead the jury.

It may be conceded that when goods are obtained by false
representations of the kind mentioned, and this is the whole
case, the jury may justly infer the fraudulent intent. DBut it
frequently happens, in a large majority of cases, there arc
numerous facts and circumstances sometimes of a minute and
varied character, throwing light upon the conduct and mo-
tives of the accused. It is impossible for the court to fore-
see_what may be developed in the progress of the trial.
When evidence is offered of other transactions to show the
guilty intent of the accused, is the court to say the intent is
already conclusively proved, and the evidence is therefore
irrelevant? 'What would be thought of a judge who would
thus prejudge the case and invade the province of the jury?
The learned counsel would hardly concede the fraudulent in-
tent of his client upon any state of facts. Inthe case before
us, we have but a small portion of the evidence; it is, of
course, impossible for us to say what testimony was adduced
by the accused upon the question of his particular intent.
And yet we are asked to say, that the evidence set out in the
three bills of exception is irrelevant upon the assumption
that without it the jury must have found the guilty intent of
the accused. The opinion of this court in Walsh’s Case, 16
Gratt., 541, has a strong bearing upon this question. There
the distinction is plainly drawn between guilty knowledge
or intent as a presumption of law, and guilty knowledge or
intent as a presumption of fact—a mere inference to be drawn
by the jury. In the latter case, whether the jury may find
the accused guilty upon a given state of facts, they are not
bound to do so. They are to weigh all the circumstances
and draw from them such conclusion as they may think war -
ranted by the evidence.

In this class of cases it has been held,"that even the admis-
sion of the accused, that the act was done with a fraudulent
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or malicious intent, cannot preclude the Commonwealth
from proving it by any proper evidence. Commonwealth v.
McCarthy, 119 Mass., 334; Priest v. Groton, 103 Mass., 530.

But let us see what are the authorities on the question. In
civil cases the decisions are abundant, which hold that on the
question of intent to defraud by false pretenses, other acts or
representations of a like character, done at or about the.same
time with that in issue, are admissible with a view to the quo
animo. The case of MeKinney v. Douglas, 4 Green, 172, is
an example. There a suit was to avoid a sale on the ground
of the false and fraudulent conduct of the purchaser in repre-
senting himseclf to be a man of great property and credit, when
he was not; and it was held proper for the vendor to give
evidence of similar false pretexts, successfully used to other
persons in the same town about the same time, to show a
general scheme to amass property by fraud. In Hennequin
v. Naylor, 24 New York, p. 139, for the purpose of proving
the fraud, the vendor relicd in part upon the fact that the
defendant had purchased of several persons large bills of
goods, the plaintiff among the rest, just on the eve of suspen-
sion. See also White v. Varney, 10 New Hamp., 291, 477;
Rawley, 12; Mass., 307; Murphy v. Bruce, 23 Bar., 561;
Allen v. Matthews, 3 John., 234; Omsted v. Hatailey, 1 Hill,
817; 1 Phillips Ev., 658, 773. These decisions are directly
in point, and are entitled to great weight, if the rulesin crim-
inal are the same as in civil cases—that they are so in gene-
ral, so far as the means of ascertaining truth are concerned,
is established by a great weight of authority. 1 Bishop’s Crim.
Procedure, sec. 502; 1 Green, sec. 65; Roscoe’s Crim. Ev.,
p- 1; and the cases cited byjthese authors; Grayson’s Case,
6 Gratt., 723.

As, however, it may be said that the rule confining the evi-
dence to the point in issue, should be more rigidly applied
in criminal than in civil cases, let us examine some of the
decisions based upon criminal prosecutions. The case of the
Commonwealth v. Eastman,1 Cush., 216, was an indictment
for obtaining goods or money by false pretenses. It was ably
argued and carefully considered. The court, in commenting
upon one branch of the case, says: Evidence of other pur-
chases of goods than those charged in the indictment, made
by the defendants from other persons during the month of
March, 1844, under similar circumstances with the transac-
tion charged in the indictment, was admitted for the purpose
of showing the nature of the business of the defendants and the
extent of the purchases made by them, and also as bearing up-
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on the bona fide character of the dealings of the defendants
with the particular individuals alleged to be defrauded.
This species of evidence would not be admissible for the pur-
pose of showing that the defendant had also committed other
like offences, but simply as an indication of the intention in
making the purchases set out in the indictent. It is anala-
gous to the proof of the scienter in indictments for passing
counterfeit money, by showing that the defendant passed
other counterfeit money to other persons about the same time.
Such evidence is always open to the ohjection that it requires
the defendant to explain other transactions than those charged
in the indictment, but when offered for the limited purpose
above stated, that of showing a criminal intent in the doing
of the act charged, it has always been held admissible.

This decision was followed by the case of Commonwealth v.
Tuckerman, 10 Gray, 173, an indictment for embezzlement,
and upon the.trial, evidence was admitted of other acts of
embezzlement of different amounts and at different times, for
the purpose of showing the fraudulent intent. The next case
is that of Commonwealth v. Jeffries, 7 Allen, 548, for obtain-
ing goods by false pretenses. In both cases the decision in
Eastman’s case was cited, commented upgn and approved.
And in all the cases the principle govering, in prosecutions
for passing counterfeit money, is applied to prosecutions for
obtaining money by false pretenses.

The counsel for the accused in this case have cited the case
of Statev. Tarpage,57 New Hamp.,295,and have read extracts
from the opinion of Chief Justice Cushing. The learned
judge discusses with great force and learning the rules gov-
erning the admission of collateral facts, to show the intent of
the accused. And although it is obvious he is not favorably
inclined to the admission of such evidence, still he concedes
there are cases in which it is admissible. After enumerating
these cases, he proceeds as follows: In cases of indictment for
obtaining goods under false pretenses, it very often happens
that the respondent has been in some kind of business, of
which buying and selling goods on credit makes a part, and
in such cases the difficulty is, to draw the line between the
points where legitimate business ceases and fraud begins. In
such cases a single purchase of goods on credit might happen
in the ordinary course of business, but if a party should make
several purchases of goods at a time when he was in failing
circumstances, that fact would have some tendency to show
that he knew he was in failing circumstances and that he did
not intend to pay for them ; of course the effect of such testi-
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mony would depend upon the number and amount of such
purchases, the atter disposition of the goods purchased, and
all the other circumstances. Sce also State v. Johnson, 33
New Hamp., 441 ; Horey v. Grant, 52 New Hamp., 569 ; De-
frese*v. State, 3 Heisk, 42 Ala., 532.

The case of Wood v. United States, 16 Peters, 342, is, per-
haps, a more satisfactory authority than any cited. There,
upon an information against the defendant for failing to in-
voice certain goods imported by him, with design to evade
the duties and to defraud the Government, it was decided
that other invoices of articles imported into New York and
consigned to the defendant, was proper evidence to show the
fraudulent intent. Judge Story, in delivering the opinion of
the Court, said: The question was one of fraudulent intent
or not, and, upon questions of that sort, where the intent of
the party is the matter in issue, it has always been deemed
allowable, as well in criminal as in civil cases, to introduce
evidence of other acts and doings of the party of a kindred
character, in order to illustrate and establish his intention.
Indeed, in no other way would it be practicable in many
cases to establish such intent or motive. For the single act
taken by itsclf, may not be deemed either way, but when
taken in connection with others of the like character and
nature, the intent and motive may be demonstrated almost
with absolute certainty. These views the learned Judge il-
lustrates and enforces by argument and by reference to
‘authority.

The most recent case on this subject is that of Bielschofsky
v. The People of the State of New York, decided by the Su-
preme Court of New York, and reported in 3 Ian., p.
46. It was a prosecution for obtaining goods upon false pre-
tenses. It was decided to be competent to prove other of-
tences committed by the accused with the view to show his
intent in the particular offence charged, although it might
incidentally prejudice the character of the accused in the
mind of the jury. Upon a writ of error to the Court of
Appeals of New York, this judgment was affirmed. So
that we have the decisions of two of the highest Courts of
New York upon the very points involved here. Against
this array of authorities, we have the case of Reg v. Holt,
Bell, C. C., 280, in which, upon an indictment for obtaining
money upon false pretenses, it was held not permissible to
show that the prisoner had obtained money by similar false
pretenses within a week afterwards, for the purpose of es-
tablishing the intent. As the case was not argued and no
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reasons are given in the opinion of the Court, it is impossi-
ble to say upon what grounds the decision was placed, possi-
bly the subsequent pretenses were considered as too remote
in point of time. The decision has not been approved by
writers on criminal law—Roscoe Criminal Evidence, 24.
Opposed to this are the two cases of Rey v. Roebuch, D. &
B., 24, and Queen v. Frances, 2 Cr. Cases, Reserved Law Rep.,
128, decided in 1872. This last case is in entire harmony
with the American decisions already cited, so that the Eng-
lish doctrine sustains fully the view taken by the Courts in
this country.

It has been said that whatever may be the rule elsewhere,
under ourstatute obtaining goods upon false pretenses is made
larceny, and, upon a prosecution for larceny, it is not admis-
sible to prove other larcenies by way of showing the intent.
‘Without stopping to controvert the conclusion reached by this
position, it is suflicient o refer to Annable’s Case, 24 Gratt.,
507, in which it was held, that whilst the statute declares that
the party obtaining goods by false pretenses, is guilty of lar-
ceny, it is not intended to dispense with the proof requisite
to show that the goods were obtained by false pretenses.
Every ingredient entering into the offence of obtaining goods
by false pretenses must be shown as fully as if the statute had
not passed.

My opinion, therefore, is, that the Hustings Court did not
err in admitting the evidence set out in the three bills of ex-
ceptions already adverted to, such evidence not being too re-
mote in time or place to throwlight upon the intent ot the ac-
cused in the wain transaction. I think, however, that
court ought to have explained to the jury that this cvidence
was only to be considered by them in connection with and as
explanatory of such intent, and not as proof that the accused
had committed other offences not charged in the indictment.

Passing from this point, we come to the fourth bill of ex-
ceptions, which presents the question of the admissibility as
evidence of the record in bankruptcy. And first, it is ob-
Jjected, there is no proof that the accused is the identical W.
F. Trogden who filed the petition and schedule in bank-
ruptey, and who was adjudicated a bankrupt by the District
Court of the United States for the Western District of North
Carolina. It is very true that no witness swears to the
dentity of the accused, but the evidence is, nevertheless,
conclusive upon that point. When the accused came to
Richmond, in February, 1878, he represented that the con-
cern of which he was a member consisted of himself, J. W.
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Allred and Cicero Trogden, and that it was doing business,
at Greensboro, North Carolina, under the style of Trogden
& Co. The petition in bankruptcy is signed by W. F. Trog-
den, of Greensboro, and represents that he is a member of
the firm of Trogden & Co., consisting of himself, J. W. All-
red and Cicero L. Trogden. In the list of creditors filed
among the proceedin%)s in bankruptcy, are the names of
Millliser & Co., A. Oppenhimer and Gardner, Carlton &
Baldwin, whose debts are stated to have been contracted on
the 23th February, 1878. It is not within the bounds of prob-
ability that therc were two mercantile firmsin Greensboro, N.
C., with the same style and name—with the same number of
partners, and all having identically the same names, and each
of these firms should be debtor in the same amount to three
mercantile firms in this city for goods purchased the same
day. TUpon this state of facts, there can be .no doubt that
the proot” of identity is complete.

The next inquiry is to what extent and for what purpose is
the record in bankruptcy evidence in this case.

Without entering into a discussion of the question so la-
boriously argucd by counsel as to the admissibility and effect
of records in civil cases, upon the trial of criminal offences,
I deem it sufficient to say that, in my view, this record is
competent to show that the copartnership of Trogden &
Co. and the individuals constituting said copartnership
were, on the 20th of April, 1878, duly adjudicated bank-
rupts by the District Court of the United States. Apart
from the consideration that an adjudication in bankruptey is
in the nature of o decree in rem as respects the status of
the debtor, it plainly appears that the whole proceeding in
this case was had at the instance and upon the application of
the accused. The record is also competent to show the peti-
tion and schedules filed by the accused, the statements there-
in contained and any other act done or declaration made by
the accused in the progress of the proceedings in bankruptey.
And this upon the plain principle that a record is always evi-
dence against a party as containing a solemn admission or
judicial declaration in regard to a particular fact or facts.
In such case, however, it is admitted not as a judgment con-
clusively establishing the matter, but as a deliberate declara-
tion or admission that the fact wasso. 1 Green on Evidence,
see. 27, n.

My opinion, farther, is that the several schedules filed by
J. W. Allred and Cicero Trogden, also constituting a part of
the record in bankruptey, are not legal evidence against the
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accused. They are simE]y the admissions in writing of those
persons. The accused had no opportunity of controverting
these statements, and no particular interest in doing so.
And even thoughit appeareg that the accused was afforded an
opportunity of controverting the admissions of his copart-
ners, it would be unjust that, upon a criminal charge involv-
ing his liberty and character, he should be prejudiced by a
mere default in protecting his interest in a civil proceeding.
Starkie on Evidence, 301. If| therefore, upon the trial in the
Iustings Court an objection had been made to the introduc-
tion of this evidence, it would have been the duty of the
Hustings Court to exclude it or to instruct the jury to disre-
gard it. A difliculty, however, arises from the fact that the
accused made no objection to any specific part of the record,
but contented himself with a general objection to the whole.
Several decisions of this Court in civil cases have held that
it is the duty of the objecting paity to lay his finger upon the
exceptionable parts of the record, so that the mindp of the
trying court might be brought to bear upon them, instead of
making a motion equivalent to the rejection of the whole
record. Harrison v. Brown, 8 Leigh, 706, Friend v. Wilkin-
son § Hunt, 9 Gratt., 31, Parsons v. Harper, 16 Gratt., 76.
The same rule must necessarily prevail in criminal cases.
The accused cannot, by a general objection to the whole
record, impose upon the Court the duty of examining every
part of it to see whether, perchance, there may not be some-
thing in it not admissible as evidence. It is his duty to
point out such portion of it as comes within the scope of his
objection. I think, therefore, the objection to the entire
record, in this case, was too broad, and the Hustings Court
committed no error in overruling.it as made.

With respect to the fifth bill of exceptions, I think the Hus-
tings Court did not err in admitting as evidence the written
statement therein mentioned. This statement was the same
made by the accused to Samuel Hirsh, a member of the firm
of Millhiser & Co., on the 28th February, 1878. It was for-
warded on the 2d March to another member of the firm then
in the city of New York. The latter, after receiving the
statement and after making certain inquiries in New i’ork,
telegraphed to his house in Richmond to ship the goods pur-
chased by the accused to, him in Greensboro. his state-
ment must be treated as a representation made to the firm
and every member of it. It constitutes material evidence to
show the grounds upon which both partners acted, the one
in selling and the other in directing the delivery of the goods
to the accused.
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In the further progress of the trial, the Commonwealth
offered in evidence what purported to be a copy of a list of
real and personal estate given in by J. W. Allred to the As-
sessor of Randolph county, N. C., and certitied as correct by the
Register of Deeds in that county. This paper was objected
to by the accused, but his objection was overruled, and this
is the subject of the sixth bill of exceptions. It does not
appear when the list was made out by Allred, or when it
was returned by the Assessor, or when the copy was certified
by the Register, for the asscssment, the list and the certifi-
cate are all without date. The paper did not tend, therefore,
in the slightest degree, to show the falsity of the representa-
tions made by the accused on the 28th February, 1878, with re-
spect to the real estate owned by Allred in Randolph county.

But this is not all; the paper purports to be a copy of a
list on file in some office or other place of deposit in {\Torth
Carolina. Such a copy would not be evidence in any court
unless the original is a matter of record, or unless there is a
statute making the copy evidence. We know nothing of the
functions or duties of the Assessor, or of the Register of
Deeds in North Carolina. All these matters are regulated,
not by the principles of the common law, but by North Car-
olina statutes, of which the Virginia courts cannot take ju-
dicial notice. If the Commonwealth wished to rely upon a
paper of this sort, it ought to have brought the North Caro-
lina statutes here, and proved them as other facts, and it
ought to have shown by these statutes that a copy of this sort
is made legal evidence.

But to prevent all misapprehensions on a future trial, I
will say that, in my opinion, this paper, whether a copy or
the original, 18 not legal evidence against the accused in this
case for any purpose. It is nothing more than a statement
ot Allred’s on oath, it may be, made to some North Carolina
officer of the amount and value of his real and personal pro-
perty. It was not made in the presence of the accused; it
was a matter in which he had no interest or concern, and no
opportunity was ever afforded him of cross-cxamining the
person who made it. It is difficult to find even a plausible
ground upon which such a paper or statement can be used
upon a criminal trial.

The learned counsel representing the Commonwealth here
seemed to think, however, that the evidence was very imma-
terial, and the accused could not have been prejudiced by it.
How is it possible for us to say what effect it had on the
mind of the jury? The whole purpose of introducing it wa

|
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to show that the accused had made a false statement to Mill-
hiser & Co., when he represented that his copartner, Allred,
owned $3,000 worth of real estate in Randolph county. If
the raper proved anything, it proved the falsity of that rep-
resentation, and so the jury must have considered it. Be-
sides, at the present term, this court has held, as it has held
on repeated occasions, that if the accused may have been pre-
Judiced by the evidence, even though it be doubtful whether,
in fact, he was so or not, it is a sufficient ground for revers-
in% judgment.

1y opinion, therefore, is, that the Hustin%s Court erred in
admitting the evidence set out in the sixth bill of exceptions.
Payne v. Commonwealth, and cascs there cited, decided at the
present term.

The next subject of inquiry is the seventh bill of excep-
tions, from which it appears that the Hustings Court, in re-
spouse to an inquiry of the jury, instructed them they must
be satisfied, from the evidence, that the alleged false pretenses
werc believed by Millhiser & Co.; that but for them they
would not have parted with their goods—that is, that they
had the prevailing and controlling influence in making Mill-
hiser & Co. part with their property. To this instruction,
the accused excepted. Upon this point, it is sufficient to sa
that the instruction is in accordance with the decision of this
court in Fay’s Case, 28 Gratt., 912, and with the current of
authority elsewhere. ,

The questions arising upon the eighth bill of exceptions
have been already considered and disposed of in connection
with the first, second and third bills of exception. They do
not, therefore, require any further notice at our hands.

The ninth bill of exceptions, and the last, is to the refusal
of the Hustings Court to set aside the verdict and grant the
accused a new trial. According to the certificate of the judge
of that court, the application for a new trial was based ex-
clusively upon the ground that the facts relating to the belief
of Millhiser & Co. in the statement of the accused, were in-
sufficient to show that this statement was the cause, or the
predominating cause, of the delivery of the goods. In other
words, that Millhiser & Co. did not give entire credence to
the representations of the accused, but proceeded to obtain
elsewhere information upon the subject, and upon that infor-
mation they relied in giving the credit. The true inquiry as
is conceded, is, whether the false pretense, either operating
alone or with other causes, had a controlling influence, or
that, without such pretense, the owner would not have parted
: 8
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with his goods. Upon this point, the evidence is decisive.
It was proved by both members of the concern of Millhiser
& Co., that they would not have shipped the goods but for the
statements made by the accused. ft may be that the infor-
mation obtained in New York had some influence upon their
minds, but this is perfectly consistent with the idea that they
would not have given the credit without the statement. The
question was peculiarly one for the jury. If they believed
the witnesses, this court cannot set aside the verdict, unless
the finding is shown to be in conflict with, or wholly unsup-
ﬂ)rted by, the evidence. My opinion, therefore, is, that the

ustings Court did not err in overruling the motion tor a
new trial upon the ground set forth in the ninth bill of excep-
tions. The result is, that the judgment must be reversed for
the error already indicated, the verdict set aside, and a new
trial awarded.

The other judges concurred.

JUDGMENT REVERSED ON THE GROUND OF THE ADMISSION OF
THE ASSESSMENT OF ALLRED’S PROPERTY ONLY.

NoTe,—We think the Appellate Court was right in reversing the judgment in
this case, on the ground of the admission, by the Court below, of the paper of-
fered to shew the assessment of Allred’s property, because it seems that paper
was without any date, and not properly authenticated. But when the Court says
*it is difficult to find even a plausible ground upon which suck a paper or state-
mentican be used upon a criminal trial.” With all respect, we reply : That one of
the false pretences alleged in the case, was the statement made by the accused—that
his partner, “Allred owned real estate in Randolph, county, N, C., of the value of
#3,000, unincumbered.” It seems to usthat the best evidence of what was the real
value of that real estate, and thus test the truth or falsity of that statement, was the
lats’s mode, of ascertaining that value, this was, by the assessment, made according
0 lazo. Doubtless, this was the theory on which the Hustings Court admitted this
paper, and we must say that it seems to us a “plassié/e’’ one. It seems, too, that
the counsel for the accused simply objected to the admission of this paper with-
out stating any ground 'of objection. Doubtless, if the [attention of the Court
below had been called to the informalities of this paper, it would never have
been admitted until those were cured.—ED.
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SUPREME COURT OF APPEALS OF VIRGINIA.
NoveMBer TErM, 1878. .

SUTHERLAND v. OLD DOMINION INSURANCE COMPANY.

On the 13th October, 1876, B. F. Sutherland effected an insurance in the Old

Dominion Insurance Company, of Richmond, Va., of $50 on his storchouse
and $450 on his stock of groceries, &c., therein, for one year, and paid the

. premium. One of the conditions in the policy was that “if the assured shall
have, or shall hereafter make any insurance on the property hereby insured,
or any part thereof, without the consent of this Company written herein,
* #  this policy shall be void.” This was the first policy ever taken out
by the assured, and he answered, satisfactorily and in good faith, the ques-
tions asked by the agent of the Company.

On the 21st November, 1876, S. having made some additions to his stock, at-

tempted to effect a further insurance of $50 on his storehouseand $200 on his
stock of groceries, &c., for one year, in the Connecticut Fire Insurance Com-
pany, of Hartford, and paid the premium. One of the conditions in this
policy was that “if the assured shall have, or shall hereafter make any other
iusurance on the property herein insured, or any part thereof without the
consent of the Company written hereon, * * % this policy shall be
void.” Ignorantly, or unintentionally, S. made no mention of the first in-
surance to the agent of the Connecticut Company, and, for like reasons, ob-
tained no written consent of the first Insurance Company (Old Dominion) to
effect the insurance in the second (Connecticut) Company.

On the 2gth November, 1876, the storehouse and stock were entirely consumed

by an accidental fire, and S. sustained a loss amounting to $779.41. He ap-
lied to both Companies, and both refused payment, for the violation of the
fore recited provisions in the policies, and he brought suit on each of them.

Before the triar of the case,S. admitted that the policy issued by the Connecti-

cut Company was void, by reason of the violation of the said provision in the

policy ; dismissed the suit against that Company and offered to cancel that
policy in Court. But the Old Dominion Company still replied that its policy
was void, because of the violation of said provision in it, in taking the second
policy, and, under instructions to that effect, given by the Circuit Court, the
jury found a verdict for the Company, and S. appealed. HELD, ON A WRIT

OF ERROR BY THE SUPREME COURT OF APPEALS.

I. The condition in the first policy, that if other insurance should be ef-
fected without the written consent of the Company, that that policy should
be woid, related only to other val/id insurance, and the fact that the in-
sured attempted to effect a second insurance, which was invalid, by reason
of a violation of the like condition in its policy, could not have the effect of
avoiding the first policy, and the Company issuing said first policy #s Ziable,
notwithstanding the attempt to effect the second zoid policy.

II. The second policy must, at tke time of the loss, be inoperative, so that no
action can be maintained on i¢; but it is not necessary that it shall be aé-
solutely void. 1t is sufficient if itis simply voidable.

From the Circuit Court of the city of Petersburg, Va.

The facts are sufficiently stated in the head notes and opin-

ion of the Court.
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R. H. Jones, Jr., S. D. Davies, D. A. Hinton, for the plain-
tiff in error.

B. II. Nash, for the defendant in error.

AxpersoN J. The plaintiff had a policy of fire insurance
in two Companies on the same property—one in the Old Do-
minion Insurance Company, and the other in the Connecti-
cut lHartford Insurance Company. In both policies there
was a condition against other insurance, prior or subsequent,
except with the consent of the Company written on the
policy. A part of the property was destroyed by fire soon
after the second policy was issued; and this suit was brought
against the Old Dominion Company, which issued the first
policy, to recover the loss.

No objection is made to that policy in its inception. It
was valid and operative until it was rendered void, if it were
so rendered void, by issuing the second policy. And if it
is rendered void thereby, it is because the plaintiff effected
insurance by the second policy on the same property without
notice to the defendant Company, and without its consent
written on the policy. The defendant relies on that as ren-
dering his policy declared on in this suit void. DBut the in-
strument of evidence on which it relies, showe, upon its face,
that it was void, if the insured had a prior insurance upon
the same property, because no notice of it nor assent of the
second insurer is written on the policy, as one of its condi-
tions required. And the very plea of the defendant is an
admission that the second insurance is subsequent, and is an
insurance on the same property. And that being admitted,
the policy shows upon its face, by the terms of the condition
on which it was issued, that it is void. Being a void policy,
can it annul and render void the prior policy of the defend-
ant? Is the condition of the prior policy against subsequent
insurance, which was to work a forfeiture, a condition against
an abortive attempt to effect a subsequent insurance? or an
incomplete and unperfected contract of insurance, which is
invalid? Oris it a condition against a valid subscquent in-
surance ? That is the subject of inquiry in this case; and,
upon it, there is some contrariety of opinion.

Some hold that it does not mean insurance, but only what
the subsequent underwriter regarded and treated at the time
as insurance. Others hold that the terms of the condition
import that the prior policy shall be void if the assured shall
make subsequent insurance, which means indemnity, not what
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he and the underwriter might suppose was insurance, when
it was not. The language of the policy is, “If the assured
shall have insurance, or shall hereafter make any other in-
surance.””  Any other insurance than what? Than that
which he is in the act of receiving from the defendant, which
was insurance in fact. It was indemnity against loss, and
any other insurance means any other indemnity against loss.
I think this is the plain and obvious meaning of the lan-
uage.

And that it imports what was the intention of this Com-
pany, I think further appears from the forty-second article
annexed to the policy, which is as follows: “In case of any
other insurance upon the property hereby insured, whether
made prior or subsequent to the date of this policy, the in-
sured shall be entitled to recover of this Company no greater
proportion of the loss sustained than the sum herelr)Iy in-
sured bears to the whole amount insured thereon, &c. There
is no question that the insured might effect other insurances.
The language is not other valid insurances, but simply other
insurances, which must have been understood to mean valid,
inasmuch as it is provided that there shall be a propor-
tionable abatement from the first policy, if it should be ef-
fected. And the insurer must be presumed to have used
the term insurance, or other insurance, in the same sense in
the former clause, in which it uses it in this clause.

The defendant, in stipulating against subsequent insur-
ance upon the pain of forfeiture, cannot be understood as
stipulating against any mere attempt to make insurance; or
what the assured, and the subsequent insurer believed to be
insurance, though it was not such; or an incomplete and un-
perfected contract of insurance. To give it that construc-
tion would make it a stipulation, not that the assured was to
forfeit his policy if he obtained additional insurance, but
should be punished for attempting such a thing. It would
require a very latitudinous construction to make the lan-
guage mean that.

Upon what rule of construction can we wrest the language
from its natural legal and ordinary import, in order to sub-
ject the assured to a forfeiture of his indemnity for loss, for
the benefit of the maker of the policy? All conditions or

“exceptions are to be construed most strongly against those
in whose favor they are made, is an established rule of con-
struction. Why should it be departed from in this case? It
seems to me that there is a peculiar fitness in its application
to policies of insurance. The policy is framed by the in-
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surer, in the absence of the assured, who inserts the condi-
ticn for his own benefit, without consulting the assured, who
drafts it with all its multifarious conditions and restrictions
to suit itself, and though it be “an institution necessary for
the protection of vast interests embarked in manufacturing,
and on consignment of goods in warehouses,” and therefore
should be upheld; I am not aware of any rule, or respecta-
ble precedent, that would warrant a court by construction to so
alter, or enlarge, or restrict the meaning of its terms in favor
of the insurer, to give to the contract the meaning herein-
before indicated—not even for the attainment of so desirable
an object as to secure diligence and care and honesty on
part of the assured, in the protection of his property against
destruction by fire. And, in this case, it would scem that
such a motive could not have operated in the incursion of
the condition in question, inasmuch as by the forty-second
clause, before recited, the effecting other insurances by the
assured, could be no inducement to carelessness and negli-

ence in the protection of his property against destruction

y fire, or to the destruction of it by his own criminal agency.

I am of opinion, therefore, that the condition made %y the
defendant, in the policy which is the foundation of this suit,
against further insurance, is not applicable to an invalid con-
tract for other and additional insurance, and that the policy
of the defendant is not avoided, by an abortive attempt to
make other assurance, which was never completed or per-
fected '

And, in this position, I think I am sustained by the over-
whelming weight of authority.

Parsons, in his work on Maritime Law, says: Some
policies provide that in case of any other insurance on the
same property, the contract shall be null and void. But the
obtaining a policy from another underwriter, will not have
this eftect, if it be void for any cause, although it be on ac-
count of the fault of the insured, as by his misrepresenta-
tions—2 Pars. on Marit. Law, p. 100, 101.

Flaunders on Fire Insurance, p. 49, 50, states the doctrine
to be well settled, that if the second policy agairst which the
contract stipulates, is itself a void one, or one that cannot be
enforced, it does not avoid the first, notwithstanding the
clause of forfeiture.

May, in his work on Insurance, p. 439, states the general
principle to be, that subsequent insurance void by its own
terms, because it is additional and without notice of prior
insurance, is no insurance within the meaning of the usual
condition against other insurances.
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‘Wood on Fire Insurance, the most recent work on this
subject, p. 586, § 348, states the doctrine thus, “A condition
that, if other insurance shall be obtained without the con-
sent of the Company, the policy shall be void, relates to
other valid insurance, and the policy is not avoided by the
procurement of other policies, that, for any cause, are in-
valid.” But the entire invalidity of such other insurance
must be established. The other policy or policies must, at
the time of the loss, have been tnoperative, 3o that no action could
be maintained to enforce them. ft is not necessary that they
should have been absolutely void; it is sufficient if they
were voidable.” These eminent writers cite numerous au-
thorities in support of the doctrine as they have announced
it. And they refer to the decisions which are in real or ap-
Eareut couflict with their enunciation of the doctrine. I

ave not met with a single text-writer, who controverts their
views, or who holds that the 'prior policy is avoided by the
procurement of other policies which are invalid.

It would be impossible, within the limits of an opinion, to
review all the cases on this subject. I mustbe content with a
reference to the following judicial decisions as fully sustain-
ing the proposition, as a general principle of law, that in or-
der to avoid a policy on account of a subsequent insurance,
against an express condition therein, it must appear that
such subsequent insurance is valid, and can be eunforced. If
it cannot be enforced, it is no breach of the prior policy.
Hubbard 4 Spencer v. The Hartford F. Ins. Co., 33 Iowa R.,
326, supported by a well considered and able opinion of
Beck J.  Jackson v. Mass. Mutual Ins. Co., 23 Dick., 418;
Clark v. New England Ins. Co., 6 Cush., 843 ; Gale v. Belk-
nap Ins. Co., 41 N. H., 170; Stacey v. Franklin Ins. Co., 2
Watts & Serg. (Penn.), 506; Philbrook v. New England Mut.
Ins Co., 87 Me., 137; Schenk v. Mercer County Mut. Ins. Co.,
4 Zabr. (N. J.), 447; Jackson v. Farmergs Ins. Co., 5 Gray
(Mass.), 52; Gee v. Cheshire County Mut F. Ins. Co., 55 N. 11.,
65; Rising Sun Ins. Co. v. Slaughter, 20 Ired., 520; Thomas
& al. v. Builders M. F. Ins. Co., 119 Mass., 121; New Eng-
land Ins. Co. v. Schettler, 88 Ill., 166; Knight v. Eureka F. §
M. Ins. Co., 26 Ohio St., 664. In the foregoing decisions
there is a diffcrence of views upon some questions 1n relation
to the general subject. But, with perfect unanimity, all of
them maintain the proposition hereinbefore announced.

It is held in Philbrook v. The N. E. Mutual Fire Insur-
ance Company, that the prior policy is valid, even though the
subsequent policy is not avoided by the underwriter issuing
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it, but the loss thereon is paid, the policy being legally invalid
and such as the plaintiff could not have enforced. 1In Jack-
son v. Mass. Mut. F. Ins. Co., it was held that the subsequent
insurance must be a valid and legal policy, and effectual and
binding upon the insurers. Assuming it to have been made
for the direct benefit of the plaintifts, it was wholly nugatory
and of no effect, and cannot for this reason be now set up to
defeat the policy made by the defendants. In Hardy and al.
v. Union Mut. F. Ins. Co. (4 Allen, 221), it was held, “if such
second policy was void, it did not vitiate the first. Tt is open
to the plaintifts to take this ground, and deny the validity of
the second policy.” In this case it was claimed, that che
plaintiff had received since the loss, the amount of their stip-
ulated insurance on the subsequent policy. The court said
the point of inquiry is, whether in fact at the time of the
loss, the plaintiff had a valid claim against the defendants
on their policy. They had such a claim if the second policy
was then invalid; as the taking of an inva'id policy did not
constitute a breach between the plaintiffs and the defendants
in reference to a subscquent policy. The facts which oc-
curred subscquently to the loss do not constitute a case of
estoppel in favor of the defendants. In Gale v. Insurance Co.,
the court said: *“We regard the law as settled, that when,
in a policy of insurance against fire, it is stipulated that the
policy shall be void if any other or subscquent insurance
shall be, or be made, without the consent of the company or
its directors, and another is made by other insurers without
such consent, which contains a similar provision, the second
policy is inoperative and invalid; it does not bind the in-
surers, and therefore does not avoid the first policy.” In
Gee v. Insurance Co., 55 N. 1I., 67, the court said, obtaining
a nugatory policy in some other company, has been held, over
and over again, not to constitute any contract at all. It confers
no rights on the one hand, and imposes no obligation on the
other. It is not a contract; itis a mere nullity. Inarecent
case, decided by the Supreme Court of Massachusetts, 119
Mass. Rep., supra, the court said, it is for the defendant to
show that such instrument (the subsequent policy), was a
valid and legal policy, cffectual and binding upon the in-
surers. If it was invalid, so far as the property in question
was concerned, there would, by legal intendment, be no
second insurance upon it, and therefore no avoidance of the
first policy. The policy of the Merimack Company, who
was to have been the sccond insurer, was also upon the con-
dition, that without the consent of this company, no other
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insurance shall exist upon the property insured by it, and no
such consent was given, and the plaintiffs therefore failed to
do what was necessary, in order that a contract might be per-
fected with it, and having effected no valid subsequent in-
surance, they have not avoided the prior policy with the de-
fendant. The whole question comes clearly within the
decided cases. In Clarke v. N. E. Mut. F. Ins. Co., 6 Cush-
ing, supra, the court held that “if the plaintiffs have failed to
pertect their contract with the subsequent underwriters, by
omitting to have the prior assurance allowed of, and speci-
fied on the policy as required, it is difficult to imagine in
what way the prior insurance can be invalidated or eftected.
It is a vain, nugatory, void act. Opposed to all this array
of authority, we refer to David v. The Hurtford Ins. Co., 13
Iowa, 69; Bigler v. The New York Central Ins. Co., 20 Barb.,
635; and same case, 22 New York R., 402; Lackey v. The
Georgia Ins. Co., 42 Ga., 457 ; and Carpenter v. Providence
Washington Ins. Co., 16 Peters, 497.  Other cases have been
cited, but need not be specially noticed, as they do not secm
to be opposed to the doctrine enunciated. These are the

rincipal cases relied on for the defendant, and upon close
inspection, I think it will be found, that whilst they are in
confliet with some points decided in some of the cases I have
cited, they have decided nothing in conflict with the position
which I have announced, and which is sustained by the vast
array of authority to which I have referred.

In the Iowa case of Hubbard v. Hartford Ins. Co., it was held
that a breach of the condition does not absolutely render void
and of no effect, the policy; it simply renders it voidable, its
binding force and effect being subject to be defeated at the op-
tion of the company issuing the instruments. If no object-
tion be made by the company on account of the breach of
the condition, the policy may be enforced, as though no for-
feiture had ever happened. The act of the company where-
by it is shown that the instrument is treated as avoided,
must be shown in order to defeat recovery thereon. If no
such act or objection on the part of the company be shown,
the contract will be considered binding.” But that may be
shown even at the hearing. The Supreme Court of New
Hampshire holds otherwise. In Gale v. Insurance Co., 41
N. ., p. 176, the court said : “The policy is neither utterly
void nor voidable in the sense that it is a valid and binding
contract, and to be so treated for all practical purposes, until
it is avoided. On the contrary, it is an instrument invalid
and inoperative, binding upon nobody until, and unless it
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should be ratified and confirmed by some further act on the
part of the insurer, with knowledge of the fact which caused
the invalidity, either by an express assent to be bound, or by
some implied waiver of the objections. There is an intrinsic
absurdity in holding that to be an insurance, by which a
party is bound to make good another’s loss, only in case he
pleases to do it.” :

It is not necessary in this case that we should decide be-
tween these conflicting opinions. If either be right, the
plaintift’ is entitled to recover. Forit appears from the certifi-
cate of facts that the plaintiff brought suit against the Con-
necticut Insurance Company upon its policy, and that before
the trial of this suit, being satisfied that he could not enforce
it, because of the prior insurance which rendered it void,
he admitted that the said policy was void, and dismissed the
suit, and offered in open court to cancel the policy. We
may infer from the existence of the suit, that the resistance
of the plaintift’s demand by the Connecticut Insurance Com-
pany was upon the ground that the policy was avoided by
reason of the prior insurance and from the dismission of the
suit by the plaintift, with the admission that the policy was
void and the offer to cancel it; that the policy is invalid and
cannot be enforced. Conscquently the prior policy has not
been invalidated and rendered void by it. And this is held
to be the law in Gale v. Insurance Co., and all the casecs of
that class, and is likewise so held in the Jowa case, supra. And
in that case Judge Beck maintains that his conclusion is
not in conflict with David v. The Hartford Ins. Co., 13 Iowa,
nor with Bigler v. The New York Central Ins. Co., 20 Bart.,
635, and same case, 22 New York, 402. In the latter case,
the suit was brought to enforce the prior policy, and was de-
feated upon the ground that it was avoided by a subsequent
policy, which was shown to be valid by a judgment in favor
of the assured, and that a draft had been given in satisfac-
tion of the judgment.

In Lackey v. The Georgia Ins. Co., 42 Ga., the court says:
“The question here turns not so much on the contract as
upon our statute. * * * And this law would make void
the first policy, though nothing was said in it about a second
policy.” The case, therefore, the court said, “turned rather
on the law than on the contract.” The remaining case relied
on by the defendant’s counsel, of Carpenter v. Providence
Washington Ins. Co., 16 Peters, is not analogous to this case.
The suit there was brought against the WPashiugton Insur-
ance Co. to enforce the second policy which had a condition
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to be void if the property was insured by a prior policy. The
defence was that there was a prior policy of the American
Insurance Co., of which the defendant had not been notified.
The plaintiff replied that the prior policy was invalid and
void because it had been obtained by false representations.
The point decided by the Supreme Court was raised by cx-
ceptions to the ruling of the lower court, rejecting the plain-
tiff’s instruction, and to the instruction given by the court,
and is thus stated by Mr. Justice Story. He says the in-
struction offered by the plaintiff “proceeds on the ground
that although the policy of the American Insurance Co., of
6th December, 1836, was good upon its face, yet if in point
of fact, it was procured by a material misrepresentation by
the owners of the cost and value of the premises insured, it
was deemed utterly null and void, and therefore as a nnll
and void policy, notice thereof need not have been given to
the Washington Insurance Co. at the time of underwriting
the policy declared on. The court refused to give the instruc-
tion, and onthe contrary instructed the jury, that if the peoli-
cy of the American Insurance Co. was, when that at Wash-
ington Insurance office was made, treated by all the parties
thereto as a subsisting and valid policy and had never in fact
been avoided (but was still held by the assured as valid)
then that notice thereof ought to have been given to the
‘Washington Insurance Co., and if it was not, the policy de-
clared on was void.” The Supreme Court held that the
court below did not err in refusing to give the instruction
moved by the plaintiff, and that the instruction given was
correct. This was the only point decided in that case,
which has any relevancy to this. And Mr. Justice Story, in
stating reasons for the decision, assumes that a policy which
has been procured by misrepresentation of material facts, is
not, therefore, to be treated in the sense of the law as utterly
void ab initio, but is merely voidable and may be avoided by
the underwriters upon due proof of the facts, but until so
avoided, it must be treated for all practical purposes as a
subgisting policy. He says the policy to this very day has
never been avoided, and the assured, if he pleases, may bring
. action thereon to-morrow. It will also be remarked that
these remarks of Judge Story are made only with regard to
a policy procured by false representations. His remarks were
not made with reference to such a case as this. There is no
analogy between the two cases. That was a suit by the as-
sured to enforce a subsequent policy which he had effected
with another company, and which was resisted by the defend-
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ant upon the ground that by the terms of the policy it was
void, because at the time he had an insurance of the same
property in another company, of which he had not noti-
fied the |defendant; to avoid which defenee, he alleged
that the prior insurance was void, because it was procured
by those under whom he claimed by misrepresentations of
material facts—that is, by fraud. But the Supreme Court
held that inasmuch as it was treated at the time the sccond
policy was issued by all the parties thereto as a subxisting
and valid policy, and had never in fact been avoided, but was
then held by the assured as valid, it must be regarded as a valid
policy until the facts of the fraudulent representation was
shown; and Mr. Justice Story remarked that “it may well be
doubted whether a party to a policy can be allowed to set up
his own misrepresentations to avoid the obligations deduci-
ble from his own contract.”

We do not think that any decision made in that case ap-
plies adversely to this. The cases are totally unlike. There
18 no proof or even allegation of fraud or misrepresentation
here.  The facts certified tend strongly to prove that the
plaintiff, in effecting the second policy, was unconscious of
violating any condition in the first policy, or of doing any
thing that he had not a right to do.  IIe seems to have been led
into the error by relying on the agent or the company to give
him all the information it was necessary for him to have—
he having had no experience in such business—who tailed,
perhaps from inadvertence, to give him this important infor-
mation. All that has been said against a party taking ad-
vantage of his own misrepresentation of material facts, or
fraud, has no application to this case. It has not the slight-
est bearing upon any principle involved in its decision. Nor
is there anything decided by the Supreme Court in Carpenter
v. The Washington Ins. Co., which is opposed to the doctrine
as declared in this opinion, and which is sustained by the
highest courts of nine orten of the American States, and, we
may add, positively denied by none—sustained by courts
which were presided over by a Gibson, a Bigelow, and a
Shaw, names which have shed lustre on the judicial ermine;
and a doctrine which has been recognized and approved by
all the eminent and learned writers on the law of insurance.
Are we to be told that a doctrine so fortified and sanctioned
by this overwhelming array of authority, and which, we may
add, is supported by reason, is to be overturned, not by the
decisions of two or three courts, but by the dicta of a few
Judges, however eminent ?

-
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The decisions of the Supreme Court of the United States
on questions pecunliarly and exclusively belonging to that
jurisdiction, are a final disposition of the subject. But it is
not inconsistent with the profound respect which that august
tribunal ought to command, to say, that the decisions ot the
Supreme Courts of the States, when the subject is clearly
within the hmits of their jurisdiction, are entitled to equal
respect. And though we would reverently bow to the au-
thority of a court, over which the illustrous Taney presided,
and of which a Story was an associate justice, within the ex-
alted sphere of its jurisdiction, we could not regard the dicta
or reasoning of one of its justices, however eminent, or even
its decision, as outweighing the judgments of the Supreme
Courts of the American States, on questions within the lim-
its of their respective jurisdictions.

We do not feel called on to notice further the dicta and
reasoning of Judge Story, than merely to suggest, that that
eminent judge, in his high appreciation of the advantage and
importance of these insurance institutions, and in his earnest
desire to uphold them, as required by a sound public policy,
geems to have been unmindful of the rights of the assured,
has been led into the error of giving a construction to the
acts and instruments of writing of the insurer, which, it
seems to us, violates well established rules of construction,
and for which we can find no precedent, and which would
impair the rights of the assured; and if adopted and sanc-
tioned by the courts, would thereby do more to discourage
insurance and injure those institutions than an adherence to
the established rules of construction.

Upon the whole, I am of opinion that the judgment of the
court below is erroneous and that it be reversed with costs.

Mox~cure P. and StapLEs J. concurred in the opinion of
ANDERsON J. CuristiaN and Burks JJs. dissented.

JUDGMENT REVERSED.
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SUPREME COURT OF APPEALS OF VIRGINIA.

CAMMACK v. SORAN.

The consideration for the sale and conveyance of land is a debt due at the time
by the vendor to the purchaser. The purchaser is a purchaser for valuable
consideration within the meaning of the Registry Acts of Virginia, and such
a purchaser having purchased and received a conveyance of the land, without
notice of an attachment, which had been previously levied upon it, but which
had not been docketed, is entitled to hold the land free from the lien of the
attachment,

‘Wm. Cammack brought an action of debt in the Circuit
Court of Richmond county, Va., against T. W. Soran, a
non-resident of Virginia, to recover the sum of $1,114.89,
with interest. The case was regularly proceeded in by pub-
lication, and in October, 1872, an attachment was sued out
in the case, and levied on a tract of land in said county, but
said attachment was not docketed. In April, 1874, Mary L.
Stephens filed a petition in the cause, in which she alleged
that she was the owner of the land levied on under the at-
tachment ; that she had purchased the same of Soran for the
sum of $3,274.72, which had been paid in full, as appeared
by the deed from Soran to her, bearing date January 25,
1872, and recorded in Richmond County Court clerk’s office
February 15, 1873; that at the time of the purchase, and ex-
ecution of the deed, she had no knowledge of the suit brought
by Cammack or the attachment, said attachment not having
been docketed. Cammack answered the petition, insisting
that Mrs. Stephens was not a dona fide purchaser for valuable
consideration without notice, within the meaning of the Reg-
istry Acts, and he alleged, that the only consideration for the
purchase by the petitioner was a debt due to her from Soran,
and that she did not part with any money, or other valuable
thing, or release to Soran any right, or suffer any loss in con-
sideration of said pretended purchase.

From the evidence, it appeared, that Soran, who was the
brother of Mrs. Stephens, and her agent in collecting the as-
sets of her late husband’s estate, of which she was the ad-
ministratix, was indebted to her, and this idebtedness was
the consideration for the sale and purchase of the land. It
was a fact, also, that she had no notice of the attachment
when the conveyance was made to her, and that the transac-
tion was dona fide on her part. In June, 1874, the cause was
heard, when the parties waived all other questions, except
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those presented by the petition and answer, when the Circuit
Court sustained the petition of Mrs. Stephens and her claim
to the land, as against the lien of the attachment; but the
plaintiff having established his claim against Soran, judg-
ment was rendered against him for $1,114.89, with interest
and costs. Cammack obtained a writ of error and superse-
deas to the Supreme Court of Appeals, when it was held as
stated in the head-note.

H. 0. Claughton for the plaintiff in error.
Walker & Walker for the defendant in error.
StapLES J. delivered the opinion of the court,in which the

other judges concurred.
JUDGMENT AFFIRMED,

SUPREME COURT OF APPEALS OF VIRGINIA.
NovemBer TErM, 1878.

WEBB’S CURATOR ¥. WYNNE.

Webb died in the spring of 1873, and in consequence of a controversy about his
will, Lacy was appointed curator of his estate. In the lifetime of Webb, he
had rented his farm, “Northberry,” to Wynne, under a verbal contract to pay
an annual rental of one-fourth of the crops raised on the farm. In June,
1873, the curator caused a written notice to be served on Wynne that the
possesssion of said farm would be demanded of him on the 1st of January,
1874. On the 1st of January, 1874, Wynne refused to surrender the pos-
session of the farm, and went on to prepare the land for crops. The curator
then instituted his action of unlawful entry and detainer, to recover said pos-
session, and at the June Term, 1874, of the County Court of New Kent, ob-
tained a verdict and judgment for the possession of the farm “Northberry.”
To this judgment a writ of error was awarded. Pending these proceedings,
Wynne had raised on the farm, the possession of which had been adjudged
to belong to the curator, large crops of wheat and oats.

In August, 1874, the curator filed his bill, in which he set forth the foregoing facts;
charged that Wynne was about to ship the crops beyond the limits of the
State; charged his insolvency, claimed the crops as the property of Webb’s
estate, because raised on the farm since the period when the possession had
been adjudged to belong to him, the curator ; prayed for an injunction to en-
join and restrain the removal of said crops, and that they might be placed in
the hands of a receiver of the court. The injunction was granted, but was
afterwards dissolved by an order in vacation, and from this order dissolving
said injunction, an appeal was taken by the said curator, HELD:

The order of dissolution was plainly erroneous. If the curator was entitled
to the possession of the premises after the Ist of January, 1874, then all
the crops raised on the land went with it,and Wynne could not claim them.
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At the time of filing the bill, and when the injunction was dissolved, the
curator had a judgment of a court of competent jurisdiction, holding that he
was cntitled to said possession, and until this judgment was reversed, it
fixed the rights of the parties in this respect., Instead of dissolving the
injunction, the Circuit Court should have directed an account to be taken
of the amount and value of the crops, and the amount of thé rent due from
Wynne; and if, upon the final determination of the action of unlawful
entry and detainer, the possession of the farm should be determined to be-
long to the curator, then the value of said crops should be decreed to him;
and if the action of unlawful entry and detainer should be determined in
favor of Wynne, then out of said crops, should be decreed to be paid any
balance of rent due by Wynne to the estate of Webb.

From the Circuit Court of New Kent county.

The facts and points decided are sufficiently stated in the
head-notes.

W. W. Gordon for the appellant.
George P. Haw for the appellee.
CHuR1sTIAN J. delivered the opinion of the court, in which

the other judges concurred.
DEecree REVERSED.

SUPREME COURT OF APPEALS OF VIRGINIA.
NovemBer TERrM, 1878.

PRICE’S EX’ORS, &C., v. HARRISON’S EX’OR, &C.

Wm. B. Price died in June, 1865. Among the debts of the decedent was one
due by him, as trustee for the children of B. J. Hicks. According to the
statute in force at the time of the dcath of the decedent, where the assets in
the hands of the personal representative, after payment of funeral expenses
and charges of administration, were insufficient for the satisfaction of all de-
mands, it was required that they should be applied— first, to debts duc the
United States ; secondly, taxes and levies assessed upon the decedent previous
to his death ; thirdly, debts due as personal representative, guardian or com-
mittee, where the qualification was in this State, in which debts shall be in-
cluded a debt due for money received by the husband, acting as such fidu-
ciary in right of his wife; fourthly, all other demands ratably, except those
in the next class ;' fifthly, voluntary obligations.” Code 1860, ch. 131, % 25.

By an act passed July 11, 1870, in the clause describing the debts of the third
class, was added the words, “trustee for persons under disabilities.” On a
claim by the children of Hicks to be included in said #4i7d class. HELD :
1. The assets must be distributed according to the statute in force at the time
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of the death of the decedent. The act of July 11, 1870, is not retrospec-
tive, and the children of B. J. Hicks are not entitled to priority, as they
were not embraced in the said third class by the statute in force at the date
of the death of the decedent.

II. In the construction of statutes, the primary object is to discover the inten-
tion of the Legislature, and where that intention can be indubitably ascer-
tained, the courts are bound to give it effect whatever they may think of its
wisdom or policy. Where the language is free from ambiguity, and the
intention plainly manifested by it, there is no reason for construction. Tke
general rule is, that a legislative act should be read according to the ordi-
nary and grammatical sense of the words, but if terms of art are used,
which have a fixed technical signification, they should be generally con-
strued according to this known meaning.

II1. The Legislature can pass retrospective laws, provided, they are not ex
post facto, do not impair the obligation of contracts, disturb vested rights,
nor otherwise contravene the fundamental laws; but statutes must be con-
strued to have a grospective operation, only unless their terms shew clearly
a legislative intention that they should act retrospectrvely.

IV. Where particular sections of statutes are amended and re-enacted, the
portions of the amended sections, which are merely copied without change,
are not to be considered as repealed and again enacted, but to have been
law all along, and the new parts, or the changed portions, are not to be
taken to have been the law at any time prior to the passage of the amend-
ed act.

V. Qu«re. Whether the rights of creditors of a decedent, to payment of
their debts out of his estate, according to the order prescribed by the law
in force at the death of such decedent, are so far vested as to be beyond
legislative interference ?

From the Circuit Court of Brunswick county.

The facts and points decided are sufficiently stated in the

head-notes.

L. R. Page and Wm. L. Royall for the appellants.
Jones § Bouldin for the appellees.

Burks J. delivered the opinion of the court, in which the

other judges concurred.

DECREE AFFIRMED.
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SUPREME COURT OF APPEALS OF VIRGINIA.
NovemBer TErM, 1878.

KEENE v. CABELL.

George C. Cabell, as special commissioner under a decree of the Circuit Court of
Danville, in the case of Puryear, &c,, v. Baptist, &c., sold certain real
estate, and among other pieces, he sold eight unimproved lots near Danville
to Mrs. E. B. Keene. She paid all of the purchase-money except $2,362.50,
and in default of this sum, the commissioner was directed to re-sell said lots.
He thercnpon advertised all eight of said lots for sale, for cash as to such
sum as would pay the said sum of $2,362.50, and stated in the advertisement
that reasonable credits would be given as to the residue of the purchase-
money. Shortly after the appearance of this advertisement, Mrs. Keene pre-
sented her bill for an injunction to restrain the said Cabell, commissioner,
from selling these eight lots, on the terms of his advertisement, alleging,
among other things, that it would be an especial outrage and wrong upon
your oratrix, because it would force her to part with the whole property, and
let it pass into other hands at greatly less than its value, while a portion of
the lots sold on reasonable terms, would pay all that there is now duc on the
purchase of said lots.” Upon this bill an injunction was awarded, but was
afterwards dissolved, without answer and without evidence.

Upon an appeal to the Supreme Ccurt of Appeals. HELD:

This was plainly an error. The Circuit Court ought not to have entered a
decree for the sale of the whole of the lots, if it appeared that a portion
only of them was necessary to pay the balance of the purchase-money due,
and whatever were the terms of the decree in *“Purvear v. Baptist)’ under
which the sale was ordered ; after the injunction was awarded, the Circuit
Court, treating the bill of injunction as a petition in that case, ought
either to have amended the decree in that case, and directed a sale of so
many of the lots as it appeared might be necessary to pay the balance of
the purchase money. Or, if it was uncertain what portion was necessary,
have referred the matter to a commissioner, to ascertain and report what
was necessary to be sold, and theu decrced according to the report.

From the Cireuit Court of the town of Danville.

The facts and points decided sufficiently appear in the
head-notes.

E. Barksdale, Jr., for the appcllant.
J. H. Carrington for the appellec.
« CurisTiaN J. delivered the opinion of the court, in which

the other judges concurred.
DEcrEE REVERSED.
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SUPREME COURT OF APPEALS OF VIRGINIA.
NoveMBER TERM, 1878.

RICHMOND AND DANVILLE RAILROAD COMPANY v. MORRIS.

1. Morris purchased a ticket to go from one station to another on the Richmond

and Danville Railroad. The passenger train having passed before he bought
the ticket, he got in a passenger car attached to a freight train; he fell asleep

by the conductor when the train got to the station to which he was going, and
told by hin to get off, that he was at his destination, and the train stopped
long enough for him to have gotten off, but he failed to do so, and fell asleep
again, The train was then put in motion, and while the train was backing,
the conductor woke him up again and told him to jump off. M. jumped off,
was run over by a portion of the tiain, had an arm cut off and was otherwise

\‘/ soon after getting in the car; was waked up by the conductor betwcen the
stations to get his ticket, and then fell asleep again, was waked up again
D
\ .

)
\
\
Y

injured. It was 11 o'clock at night when the train reached the station, at
which the accident occurred, dark and raining. There werc only two lanterns
at the station, one in the hands af the conductor, and the other in the hands
of a servant of the railroad company, employed at the station. HELD: While
the railroad company was guilty of culpable negligence in not providing
proper stationary lamps at the station, and while the conductor was also
guilty of negligence, and this negligence on the part of the company and its
agent, was the proximate cause of the injury to M., yet M. was also guilty
of such contributory negligence as will prevent him from recovering damages
for the injuries sustained by him.

2. One, who by his negligence has brought an injury on himself, cannot recover

damages for it.  But where the defendant has been guilty of negligence also
in the same connection, the result depends on the facts; the question in such
cases is, Ist. Whether the damage was occasioned entirely by the negligence
or improper conduct of the defendant? Or, 2nd. Whether the plaintiff, so
far contributed to the misfortune by his own negligence or want of care and
caution, that but for such negligence, or want of ordinary care and caution
on his part, the misfortune would not have happened? In the former case,
the plainuff is entitled to recover. In the latter, he is not. Citing Railroad
Company v. Fones, 95 U. S. R., 439.

3. Persons to whom the management of railroad companies is entrusted, are

bound to exercise the strictest vigilance; they must carry the passengers to
their respective destinations, and set them down safely, if human care and
foresight can do it. They are responsible for every injury caused by defects
in the road, the cars or the engines, or by any species of negligence, however
slight, which they or their agents may be guilty of. Butthey are answerable
only for the direct and immediate consequences of errors committud by them-
selves. They are not insurers against the perils to which a passenger may
expose himself by his own rashness or folly.

4. A railroad company is not liable for an accident which the passenger might

have prevented by ordinary attention to his safety, even though the agents in
charge of the train are also remiss in their duty. Citing Railroad Company
v. dspell, 23 Penn St., 147, 149; B. & 0. R. R. Co. v. Sherman’s adm’r,
Supreme Court of Virginia, not yet reported.

From the Circuit Court of Halifax county.
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The facts and points decided sufficiently appear in the
head notes.

H. H. Marshall and F. L. Smith, Jr., for plaintiff in error.
Ould 4 Carrington for defendant in error.

Burks J. delivered the opinion of the court, in which the
other judges concurred.

JUDGMENT REVERSED AND NEW TRIAL AWARDED.

SUPREME COURT OF APPEALS OF WEST VA,
Special TerM, 1878.

HALE, &C., v. MORGAN, &C.

P. W. Morgan, sheriff of Kanawha county, having in his hands tax bills to the amount
of $250, against the Steele lands, in said county, levied the same on a raft of
timber in the possession of one Hezekiah Scott, in said county. And a doubt
arising, as to whethersaid raft was liable to the levy.the sheriff demanded of
the owners of said Steele lands, an indemnifying bond, which was given by J.
P, Hale, representing the owners of said lands, with J. N. Smith and C. C.
Lewis as his surcties. The ordinary indemnifying bond was given under
% 4, chap. 107 of the Code of West Va., which is authorized where an officer
is required to levy an “execution or warrant of distress,” The property was
sold under the levy and a suit was brought by the sheriff, suing for the bene-
fit of Scott on the bond against the obligors, who appeared, demurred to the
declaration, which being) overruled, they then pleaded, and on issue being
joined, a verdict was rendered for the plaintiff for $235.41. The defendants
moved the court to set the verdict aside, which was also overruled and judg-
ment rendered thereon. And the defendants obtained a writ of error to the
Supreme Court of Appeals. HELD:

1. The demurrer to the declaration ought to have been sustained. The bond is
not good as a statutory bond. It is not goodjat common law, being against
public policy. ‘

II. Where a suit is brought in the name of one person for the benefit of another,
and a judgment is rendered for the defendant’s costs, such judgment must be
against the relator for whose benefit the suit was brought.

From the Circuit Court of Kanawha County.

The facts and points decided are sufliciently stated in the
head notes.

Wm. A. Quarrier, D. A. Ruffner for the plaintiff in error.
J. W. Wingfield, T. B. Swann, for the defendant in error.
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JonNsox J. delivered the opinion of the court in which the
other judges concurred.

JUDGMENT REVERSED, AND SUIT DISMISSED AT THE COSTS OF
THE RELATOR SCOTT.

SUPREME COURT OF APPEALS OF VIRGINIA.
NoveuBer TERrM, 1878.

GLASSCOCK v. WELCH, &C.

James K. Skinker drew his check, dated “ Broad Run Station,” January 4, 1861
(the year was by mistake written 7867 for 1862), for $2,100, payable to the
order of Henry Glasscock, and delivered it to the latter., On the 8th of
March, 1862, Glasscock endorsed the said check to Sylvester Welch, in part
payment of a tract of land purchased on that day from him. At the time
the check was drawn, and at any period of the war the drawer, Skinker had
sufficient Confederate money (but no other kind) in bank to meet it, and the
evidence shewed that it was expected by Glasscock, when the check was
given, that it was to be paid in Confederate currency; indeed, nothing was
said about the kind of currency in which it was to be paid, but at that time,
Confederate money was the prevailing currency of the State, and nearly all
checks on the banks were paid in itt When the check was handed by
Skinker to Glasscock, he said he didn’t know what he could do with the
money, when it was suggested by the wife of Skinker, that Glasscock had
better buy with it Welch's farm; and then G. asked S, to go and see W, and
make an offer to purchase his farm, by giving him the check which S. had
given him, and $1,000 which W.owed G., and that he (G.) would give him his
bond for the residue of the purchase-money of the land at the price of $30.05
per acre, the price paid by Welch for the same. On the same day that the
check was drawn, and this conversation had between Skinker and Glasscock,
the former went down and submitted the latter’s proposition to purchase, to
Welch, to which Welch replied that he would go down in a day or two
and see Glasscock and close the bargain with him. On the said 8th of
March, 1862, the contract between Glasscock and Welch for the sale of
the farm was closed—Glasscock giving Welch a bond which he held of
his for $1,000, the check of Skinker for $2,100, and his (G’s) bond, payable
six years after date, for $1,197.15, the balance of the purchase-mon-~y for the
farm at the price of $30.05 per acre. G. then demanded of W. a deed for
the land, which W. said he would execute to him as soon as his vendors had
made him a deed, which he did not then have; but he said he would give
G. a receipt for the whole purchase-money, which he did, treating the check
and $1,000 bond as so much money, and put him in possession of the farm.
The check was not presented to the bank for payment for six months
after Welch got possession of it. When it was so presented, payment was

" demanded in specie, but this was refused by the bank, which offered, at the
same time, to pay it in Confederate money. This Welch declined to receive,
claiming that he had not sold his land for Confederate money. He al-
leged this, but failed to establish it, the preponderance of the evidence
showing that nothing was said about the kind of money in which the pur-
chase was made, and that he understood the check to be payable in Confed-
orate money. Suit was brought by Welch against Skinker on the check, but
he was held not to be liable, because payment of it was declined by the
holder, as before stated.

\
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On a bill filed by Glasscock against Welch for specific performance of the con-
tract of the sale, the Circuit Court held that he was not entitled to the same.
ON AN APPEAL TO THE SUPREME COURT OF AprEALs. HELD:
The check drawn by Skinker was payable in Confederate money; it was
reccived by Glasscock as such, endorsed by him to Welch with the same
understanding ; and if there was a different mnderstanding and agreement,
it should have been so expressed at the time; that upon the payment by
Glasscock to Welch of the amount due on the bond given for 81,197.15,
payable at six years, he is entitled to a deed with general warranty from
Welch for the tract of land purchascd as aforesaid.

There were other questions in the case, but this was the
only one decided by the court.

The facts and points decided are sufficiently stated in the
head-notes.

Jno. 8. Mosgby for the appcllant.
Jones & Bouldin and Jokn A. Meredith for the appellees.

Moxcure P. delivered the opinion of the court, in which
the other judges concurred.

DECREE REVERSED ON POINT ABOVE INDICATED.

SUPREME COURT OF APPEALS OF WEST VA.
SeecraL TerM, 1878.

CHESAPEAKE & OHIO RAILROAD COMPANY v. WINKLER.

Winkler was employed to do certain work by Cole, Hubbard & Co., who were
sub-contractors under J. J. & T. J. Powers, Jr., who had a contract to do cer-
tain work on several sections of the Chesapecake and Ohio Railroad Com-
pany. This work was done on Section 36, but when, or of what it consisted,
does not appear. For part of the work, Cole, Hubbard & Co. executed
and delivered to Winkler, on May 2d, 1871, their check for $120, which was
protested for non-payment May 20, 1871. Some time between the 2oth and
31st of May, 1871, Cole, Hubbard & Co. exccuted and delivered to Winkler
their note for $170. This indebtedness C., H. & Co. have never paid

In the contract between Winkler and J. J. & T. J. Powers, Jr., which was intro-
duced in evidence by the Railroad Company, there is a clause in these
words, viz. : “If out of any monthly estimate paid to the contractor, he shall
fail to pay the wages of the laborers for that month, it shall be at the discre-
tion of the engineer thereafter to provide for the payment of the laborers for
each month, according to such rules as he shall prescribe.”
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In May, 1871, it came to the knowledge of the engineer of the Railroad Com-

pany, that neither J. J. & T. J. Powers, Jr., nor their agents, Cole, Hub-
bard & Co., were paying the wages of laborers employed by them on Sections
186 and 187, two of the sections mentioned in the contract. Accordingly,
on the 3oth of that month, a notice was posted on such sections, signed by
said engineer, to the effect, that the amounts due up to date would be paid
on the t6th proxivio, by the agent of the Railroad Company, on the ground,
at Hurricane Bridge. The notice required those presenting claims, to have
them signed as correct by the parties who employed them. If the parties re-
fused, the claims were required to be sworn to before a justice of the peace.
Winkler, supposing his claims to be embraced in the notice, presented them
to the clerks of the company’s enginecr, at the office of Cole, Hubbard &
Co., but payment was refused. 1t appears that on the 16th June, 1871,
clerk of the company’s engineer paid out a large amount of money at or near
Hurricane Bridge, for work done in May, 1871, on Sections 186 and 187 ;
that the said payments were made to men for work done on those sections
under Cole, Hubbard & Co. ; that the check and due bill were not paid, be-
cause the engineer did not think they came within the terms of the contract,
or the notice to laborers, and that the entire amount due the contractors for
work done on those sections, and some $30 in excess of the amount due, was
paid out to laborers before Winkler's claims were presented, so that when
they were presented, there was nothing in the hands of the Railroad Com-
pany, or its agents, due to J. J. & T. J. Powers, Jr., or Cole, Hubbard &

kaler sued the Railroad Company in assumpsit, for the amount of his

L)

claims. Besides the common counts, there were five special counts in the
declaration, the nature of and defects in these will appear from the points
hercafter stated as decided ; there was a demurrer to the declaration and
to each count, which was overruled, and there were exceptions taken by
the Railroad Company in the Circuit Court to certain evidence offered by
the plaintiff, and instructions given and refused, which will also be sufficiently
indicated by the points decided. There was a verdict and judgment in the

Circuit Court in favor of Winkler against the Railroad Company for $333.50.

ON A WRIT OF ERROR TAKEN BY THE RAILROAD COMPANY TO THE SU-

PREME COURT OF Arpeals. HELD:

1. A promise of one to pay the debt of another, though in writing, must be
founded on a consideration to make it binding ; and if there is an attempt
made to declare on it specially, the count or counts must set forth the
consideration.

2. A special count that shews a consideration for a promise of one, to
guuarantee the debt of another, and does not allege that the other has
not paid the debt, is fatally defective.

3. Where a writing purporting to be signed by an agent, is offered in evi-
dence and objected to, it is error to admit it, until the agency and the
agent’s authority (o sign it is proved.

4. If a paper offered in evidence is objectionable on its face, and the only
objection is as to the time it should be introduced, its relevancy not then
being apparent, it is not error to admit it, if other evidence is subsequently
introduced shewing its relevancy. The court will not control a party in
the mere order of introducing his evidence.

4. Itis error to instruct the jury, hypothetically, upon a state of facts, when
there is no evidence in the case tending to prove such facts.

6. Tt is error to instruct the jury that the evidence in the case is insufficient
to sustain the declaration.

From the Circuit Court of Cabell county.
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The facts and points decided sufficiently appear in the
head-notes.

Wm. H. Hogeman for the plaintiff in error.
Jokn H. Riley and Henry C. Flesher for the defendant in

error.

Jounson J. delivered the opinion of the court, in which
GRrEEN P. and IIaymoND J. concurred.

JUDGMENT REVERSED.

CIIANCERY COURT OF THE CITY OF RICHMOND.

KLOSS, &C. v. 0’NEIL, & ..

S., trustee, held certain real estate for the sole and separate use of P., the wife
of J., during her life, free from the marital rights of her husband, &c., ¢ and
upon the further trust, that said S. shall sell, convey in trust, or otherwise
dispose of said property as said P. may direct, by a writing, attested by two
witnesses, to take effect during her life, or by a writing in the nature of a last
will and testament, to take effect after her death, and at the request of said
P. in the event of a sale during her life, the said trustee shall either pay the
proceeds over to her, or invest the same as she shall desire; and in default
of such disposition of said real estate, or of the proceeds thereof, the said
trustee shall, at the death of the said P., release, convey and deliver to said
J., or if he be dead, to the child or children of the said J. by the said P. his
wife, in fee, whatever of said property, its increase, profits, proceeds, and any
substituted therefor which shall then remain.”” Not long after the execution
of this deed, S., the trustee, died, and M. was substituted in his stead, on the
13th May, 1863. Three days after his appointment, M., trustee, acting in
conformity with the terms of the deed, to his predecessor, sold the property
therein conveyed, for $3,555, and on the 17th July, 1863, O. and wife sold
and conveyed the property now in controversy to M., trustee for P., for
$3,650, but with no further declaration of trust named in this deed to M.,
trustee. By deed of 17th August, 1863, M., trustee, and P,, conveyed the
last named property to J. the husband of P. This deed contained a written
direction, signed by P. and attested by two witnesses, to the trustee, to make
the same, it was acknowledged by the trustee and P. before a notary, but
there was no privy examination of P. By deed of May 29th, 1865, J. and
M. his wife (P. his former wife having died, and he having married a second
time) conveyed the same property to O., whose heirs at law still hold it un-
der the last named deed. On a bill filed by the heirs of J. against the heirs
of P., claiming this property on the ground that the deed to J., the grantor of
P., was void, because there was no privy examination of P. thereto, who was
then a married woman, and that the property conveyed thereby was held by
M., trustee, differently under the deed of July 17th, 1863, from that named
in the deed to S., trustee. HELD:

1. Under the circumstances of this case, the property conveyed by the deed
of July 17th, 1863, “to M., trustee for P., although there was no further
declaration of trust therein, was simply substituted for, and a re-investment

L
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of, the funds derived from the sale of the property, held in the deed first to
S., trustee, for whom M., trustee was substituted; and as the said deed to
J., of August 17th, 1863, was executed in conformity to requirements of
the first deed, and there was no undue influence exerted by J. on P., it is
a valid deed, and therefore the title of the heirs of O., the grantor of J.,
cannot now be successfully assailed by the heirs of J.

II. The rule for the construction of such trusts and powers depends upon
the substantial imention of the parties, and they will be construed equita-
bly and liberally in furtherance of such intention.

1I1. Quare. Whether P. had the power to create different terms of trust from
those by which the property conveyed in the first deed was held, in the
case of a sale of that property, and re-investment of the procecds?

The facts are sufficiently stated in the head notes and opin-
ion, for a proper understanding of the points decided by the
Chancellor.

Dooley, Ould § Carrington, for the plaintiffs.
A. M. Keiley, for the defendants.

Frrzuven J. It appears that the relief sought by the bill
is to sct aside and annul the deed from John Messersmith,
trustee to John Kloss, dated August 17, 1863, and to restore
thf(;_ possession of the lot in said deed mentioned to the plain-
tiffs.

This relief is asked on the ground that while that deed
purports to be executed by Paulina Kloss, a married woman,
yet it is not executed by ier according to the requircments
of law regulating conveyances by married women, and that
the execution is void as to her; and that the request signed
by her and witnessed by two witnesses, does not add validity
to the conveyance, because no such requirement is provided
for by the deed by which said property was conveyed to the
trustec—that conveyance being simply to “John Messer-
smith, trustee for Paulina Kloss,” without any declaration of
trust.

On the other hand, the defendants claim that while it is
true there is no clause in the deed of July 17, 1863, from
O’Neil to Messersmith, trustee for Paulina Kloss, empower-
ing the trustee to sell at her request, yet the property now
in controversy was purchased with the proceeds of the sale of
other property which was held by Messersmith under deeds
which required him to sell not only the property thereby
conveyed, but any substituted therefor, on the written réquest
of Paulina Kloss, attested by two witnesses, and that the
Erogerty now in controversy, was property so substituted and

cld by Messersmith under trusts declared by the other deeds
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above referred to. And as the conveyance to O’Neil was
made in conformity with the requirements of the trusts, de-
clared on said other deeds, the conveyance was legal and
valid.

It appears that by deed dated November 7, 1862, Deter
Fahr and wife conveyed to John Schad, trustee, certain prop-
erty therein deseribed, in trust for the sole and separate use
of Paulina Kloss during her life, free from the debts and
marital rights of her husband, &e.  “ And upon the further
trust that said Schad shall sell, convey in trust, or otherwise
dispose of said property as said Paulina Kloss may direct, by
a writing, attested by two witnesses, to take eftect during
her life, or by a writing in the nature of a last will and testa-
ment, to take effect after her death. And at the request of
said Paulina, in the event of a sale during her life, the said
trustee shall either pay the proceeds over to her, or invest
the same as she shall desire.  And in default of such dispo-
sition of said real estate, or of the proceeds thereof] the said
trustee shall, at the death of the said Paulina, release, convey
and deliver to said John Kloss, or if he be dead, to the child
or children of the said John Kloss, by the said Paulina, his
wife, in fee whatever of said property, its increase, profits,
prqces’ds, and any substituted therefor which shall then re-
main.

Not long after this deed of trust was executed and recorded,
Schad, the trustee, died, and then by a decree of the Cireuit
Court of Richmond, made on the 13th of May, 1863, in the
casc of Paulina Kloss, §c.v. Kloss, fec., John Messersmith
was appointed trustec in the place of Schad, and was invested
with all the powers, and subject to all the duties, which
Schad had as trustec in his life time.

Three days afterwards, viz.: May 16, 1863, Messcrsmith,
the substituted trustee, in accordance with the requirements
of the trust deed to Schad, conveyed three parcels of the
property in that deed to Patrick Larkin and Patrick Burke,
severally, for the aggregate consideration, as shown by those
deeds, of $3,555.

And then on the 17th of July, 1863, James O’Neil and
wife conveyed the property now in controversy to “John
Messersmith, trustee for Paulina Kloss,” for the sum of
$3,650.

Tlren by deed dated August 17,1863, Messersm:th, trustee,
conveyed the last named property to John Kloss. In this
deed Paulina Kloss united and acknowledged it before a no-
tary, but there was no privy examination. It contained a
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written direction to the trustec to make the conveyance,
signed by Paulina Kloss, which was attested by two wit-
nesses.

Afterwards, by deed dated May 29, 1865, John Kloss and
Mary, his wife (Paulina Kloss having died in the meantime,
and John Kloss married a second time) conveved the sime
property to James O’Neil, whose heirs-at-law still hold it un-
der this last named deed.

The title of the heirs of James O’Neil, deceased, to the
property in question, depends upon the validity of the deed
of the 17th of August, 1863, from Messersmith, trustee, to
John Kloss. If that deed was suflicient in law to pass the
title to John Kloss, then his deed to O’Neil necessarily passed
a good title to him.

"nder the powers and trusts in the deed to Schad, trustee,
I am quite clear that Mrs. Paulina Kloss was authorized by
proper deeds to convey the property in that deed mentioned
to Larkin and to Burke; and if the subsequently acquired
property bought of O’Neil and described in the.deed of July
17, 1863, from O’Neil and wife to Messersmith, trustee (be-
ing the property now in controversy), was subject to the trusts
contained in the deed to Schad, then I ame also of opinion
that it was competent and lawful for Mrs. Paulina Kloss,
through her trustee, to have conveyed the property to her
husband, John Kloss, provided the requirements of the latter
deed were observed. See Muller v. Bayly, 21 Grat., 529.
For by the trusts of that deed, the trustece was required to
“sell, convey in trust, or otherwise dispose of said property
as said Paulina might direct,” &c., and, at her request, in the
event of a sale during her life, the trustee was to pay the pro-
ceeds to her, or invest the same as she should direct. She
had unrestricted control over the trust estate held under the
deed to Schad. ' ) _

Again, if the property conveyed by the said deed of July
17, 1863, was subject to the trusts contained in the deed to
Schad, then I am of opinion that the said deed of July 17,
1863, was made and executed in the mode prescribed by the
trust deed to Schad, and was, in that case, a valid deed and
effective to pass the title.

But, on the other hand, if the deed of July 17, 1863, was
an independent instrument, wholly disconnected with the
trust decd to Schad, and not subject to the trusts in that
decd, then T am of opinion that, in that case, Messersmith,
the trustee in that deed held the dry, naked, legal title with-
out any declaration of trust; and no mode of disposition
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being prescribed in that instrument, Paulina Kloss could
only have made a valid conveyance in the mode prescribed
by law for married women; and, as this was not done, the
deed is fatally defective and pagsed no title—McChesney v.
Brown, 25 Gratt., 400. )

According to this view, the case turns upon the question
whether the trusts contained in the deed to Schad were in-
" tended by the parties to be applicable, and can, by a proper
construction of the several deeds, be made to apply to and
control the deed of July 17, 1863, from O’Neil am{ wife to
John Messersmith, trustee for Paulina Kloss. For I under-
stand the rule to be that such trusts and powers depend on
the substantial intention of the parties, and that they are
construed equitably and liberally in furtherance of that in-
tention. 4 Kent. Com. marg. p. 319.

All the transactions which are now the subject of contro-
versy, occurred within a brief space of time. The original
deed declaring the trusts to Schad, was dated November 7,
1862. Schad died, and Messersmith was substituted as trus-
tec May 18,1863. Three days afterwards, viz.: May 16, 1863,
Messersmith, substituted trustee, conveyed the armory prop-
erty to Larkin & Burke for $3,555. About sixty days there-
after, namely, July 17, 1863, the property in controversy was
bought of O’Neil for the sum of 83,650, and conveyed, by
him and his wife, to Messersmith, trustee for Paulina Kloss,
without any declaration of trust; and, thirty days afterwards,
(that is August 17, 1863), Messersmith, trustee in the mode
prescribed by the original deed to Schad of November 7,
1862, conveyed the property in question to John Kloss, her
husband; Mrs. Kloss uniting in the deed, as required by the
original trust to Schad. The recitals in this last named deed
from Messersmith, trustee, to John Kloss, scem to me to be
conclusive of the intention with which the deed from O’Neil
and wife to Messersmith, trustee for Paulina Kloss, was made.
I think the fair construction of these recitals show that the
property in question was substituted for that originally con-
veyed to Schad, and was held by Messersmith, as trustee,
subject to the trusts declared in the deed to Schad, and that
Messersmith had as full power to convey this substituted
property as he had to convey the armory property embraced
in the original trust deed.

In the deed to Schad, the trustis declared in effect to cease
at the death of Mrs., Kloss, and, at that time, the trustee is
directed to convey ¢n fee to John Kloss, or, if he be dead, to
the child or children of John Kloss, by Paulina Kloss, what-
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ever of said property, its increase, profits, proceeds, and any
substituted therefor, which shall then remain. I thinkit is evi-
dent that the trust as thus declared contemplated a change of
the original trust property and the substitution of other prop-
erty for it, for it provides, in so many words, for the disposi-
tion of the substituted property. As the trust ceased at the
death of Mrs. Kloss, and no new property could be acquired
by the trustee after that event, it follows that the substituted
property must have been acquired in the lifetime of Mrs.
Kloss; and, as the trustee was required to dispose of the sub-
stituted property after her death, it must also follow that the
trustce held it during her lifetime, subject to the trust.
Otherwise it would involve the anomaly of the trustee under
this original declaration of trust, having the power to con-
vey property after her death which he did not hold as trustee
during her lifetime. I, therefore, think that the trustee held
the substituted property as he held the original property
and subject to the same trusts, and that the recitals in the
deed to Kloss of August 17, 1863, was in accordance with
the legal effect of the trust, declared in the deed to Schad of
November 7, 1862; and was, in this respect, substantially a
true recital.

Then, as to the question whether the property now in con-
troversy was substituted for the or.ginal trust property, I re-
mark, that the recitals throughout treat this property as sub-
stituted. The whole purpose of the recitals scem to have
been to show that fact. They are uscless for any other pur-
pose: and the effect of the recitals seem to declare this to be
substituted property as clearly as if it had been so announced
in so many words. As to the eflect of such recitals, see
Bower v. McCormick, 23 Gratt., 327, &c. The truth of these
recitalg, as to the fact that this was substituted property, is
strongly corroborated by the facts shown by the deeds them-
selves. Here was a married woman having a separate estate,
with the power of sale. Iler trustee, under her direction,
sold the armory property for $3,555. About sixty days af-
terwards the O’Neil property was bought for $3,650, and the
conveyance made to the same man, as trustee, without any
thing more in the way of the declaration of a trust. It is not
- shown that she had any other estate than that shown by the
deeds in this record. Then, whence came the money to buy
the O’Neil property, if not from the procceds of the sale of
the armory property ? This, with the recitals is conclusive
to my mind as to the substitution of this property for-the
original trust property.
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I am further of opinion that these conclusions, namely,
that the property in question was substituted property, and
that it was held as substituted property, subject to the trusts
in the original deed to Schad, are not inconsistent with the
terms of the deed from O’Neil and wife to Messersmith,
trustee for Paulina Kloss, of July 17, 1863, but, on the con-
trary, are in accordance with the proper construction of that
deed.

Under the deed to Schad, it is provided that in the event
-of a sale during the lifetime of Mrs. Kloss, the trustee shall
either pay the procceds over to her or invest the same as
she shall desire.  Now, conceding that Mrs, Kloss had such
absolute control over the trust fund as to create new and dit-
crent trusts from those in the original trust deed, if she
thought proper to do so (a proposition I am not prepared to
admit as to investments, for it is not clear to my mind that
the re-investment must not be held subject to the original
trust). But conceding this, then as the O’Neil deed has failed
to declare any new or different trusts, it must be presumed
that the parties intended to abide by and adhere to the old.
That when she directed the O’Neil property to be conveyed
to Messersmith, trustee for her, she did not intend, and did
not in law or In fact, create a new trustee with a news and
difterent trust from the old, but that she intended, and did in
law and in fact have the property conveyed to him, who was
already ler trustee of record under,declared and well known
trusts open to the inspection of all.

It T am correct in these views, then the deed to John Kloss
was and is a valid deed. Tt is one made in accordance with
the trusts which, I think, governed it; and, as no improper
influences have been shown to have been exerted by the hus-
band over the wife, the deed in favor of the husband must
stand as good and valid.

For these reasons, I am of opinion that the bill of the
plaintifts must be dismissed with costs.

LET DECREE GO ACCORDINGLY.

MISCELLANY.

Messrs. LEditors,—Would it not be well to pepper the solemn decisions and dis-
sertations to which the Law Journal is nccessarily devoted, by occasionally com-
mitting, to * the rigidity of type,” some of the * good things” of our brethren,
now laughed at over the walnut and wine, but soon to be forgotten, unless thus
preserved ? A little effort in this direction would insure a compilation that would
honor the fame of the best makers of “mots.”

As a contribution, please accept this true tale of Tom August.
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During the period of that miserable travesty of statesmanship known as
“ Reconstruction,” which every week brought some fresh villainy from Washing-
ton in the shape of Federal legislation, Col. August was employed in a cause in
our Circuit Court, then presided over by a carpet-bag judge ——, the gemus who
was so puzzled to know the meaning of the “p. ¢.” which followed so many
attorney’s names in the papers of his court.

The trial turned on the question whether a certain deed was properly stamped,
and Tom was reading from the Statutes at Large to support his view, when his
adversary, one of the carpet-bag variety, by the way, blandly interrupted :

«Colonel, excuse me, you are reading from the former law; that has been re-
pealed. Here is the last act of Congress,” handing Tom the book.

“Thke last Aet of Congress #” said Tom, with a look of most solicitous inquiry.

“Yes,” replied M.

“Glory to God!” said Tom, with a fervor that would have graced a pulpit,
¢« how honest people must rejoice !”

JurY SPEAKING—VIEWS OF JOHN S. FLEMING.—I. Never tire the jury. 1If
their interest flags, try to amuse and divert, but if their atiention is exhausted,
bring the argument to a speedy close.

2. End when you have finished what you have to say. Don’t go out of the
way to gather flowers. If they bloom by the wayside you may pluck them,

3. Never attack a witness unless you are confident of your ability to maintain
the attack.

4. Speak to the point in as clear and logical a manner as possible. Avoid
high-flown words and phrases which cannot be understood by the jury; but use
forcible and plain language. The mass of mankind are possessed of more com-
mon sense, and are better able to appreciate the logical sequence of good reason-
ing, than they ordinarily have credit for.

5. Inform yourself of the character and antecedents of the jurymen. Some
one or more among them will have a peculiarly powerful influence in effecting a -
result. Address yourself to him or them—taking advantage of their antecedents,
prepossessions, prejudices, and usual habits of thought. In criminal cases, reject
from the panel all clergymen, and all religionistf of the Calvinistic faith. Asa
general rule, they are stern in the infliction of’justice, carryingto an extreme,
reverence for law. Convivial men, in such cases, are usually lenient jurors.
Their excesses frequently place them in gsituations where they need the charity of
the world, and the tendency of their minds is to extend mercy to the criminal
wherever palliating circumstances attend the commission of crime. When the
case is onc upon which much feeling is aroused, reject all political aspirants, and
all expectants of office at the hands of the people, or candidates for public favor
in any shape or form. The demagogue or time-server, though he may not have
the malice dcliberately to sacrifice the weak and unfortunate upon the shrine of
his miserable and contemptible personal hopes and wishes, is ever ready to lend
a willing ear to every circumstance calculated to bring his own mind into unison
with the clamor of the multitude, and reluctantly credits mitigating or opposing
testimony. Besides, very few men have an opinion of their own, but bend before
one popular breaker as the wisp of straw flutters in the breeze.

KiIRKLAND, CHASE & Co. 2. BRUNE & Co.—In our report of this important
case in the December number, 1878, of the Journal, we made a mistake in saying
that the other judges concurred in the opinion of CHRISTIAN]. We should have
stated that Afoncuere P. and Burks J. concurred in the opinion of Christian J.,
and that Staples J. said he was not prepared to say that a deed of trust, conveying
choses in action, need not be recorded, to make it valid against creditors and pur-
chasers; the question was not free from difficulty, and he was not prepared to ex-
press an opinion on the subject. He thought, however, the special assignment
in that case, for the benefit of creditors, sufficient to vest the title in the assignee,
as against the attaching creditor, and upon that ground he concurred in affirming
the decree of the court below, and Anderson J. concurred in what was said by
Staples | .
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JupGE RIVES’ AcTION IN THE REYNOLDS' CasEs.—We have read with great
interest and pleasure the report of the Senate Commiittee, appointed to inquire and
report upon this very important matter, prepared by Gen. Bradley T. Johnson, of
Richmond. This paper shews great research, learning and ability, and entitles
its author to be considered, what we already believe hlm to be, one of the ablest
constitutional lawyers in this country.

7o the Editors of the Virginia Law Fournal :

I beg to be allowed the medium of your valuable Journal to call attention to a
remarkable error in regard to obtaining judgments by default, which Mr. Barton,
in his Law Practice, has adopted from the faulty syllabus of the case of Zurnbull
Jor, &c., v. Thompson & als., 27 Gratt.. 306.

To obtain an irreversible judgment by default, requires strict regularity of pro-
ceedings and conformity to the statutory regulations on the subject. The desira-
.bility of obtaining such a judgment, whenever it is possible, is appreciated by
every member of our profession. So the mistake, which I am about to point out,
seems to me to be one of importance, and the point involved to be one of some
interest.

Mr. Barton states, in his Law Practice, page 118, note ¥, that “thirty days must
elapse between the service of process and the judgment, and the day of service
may be included in the count. Zurnbull for, &c., v. Thompson & als., 27
Gratt., 306.”

Mr. Barton evidently fell into the error by relying on the faulty syllabus of the
case cited. In that very case t4irty days had not clapsed between the service of
process and the judgment ; but only fwenty-civht days, making, in that case, one
calendar month, as requlred by the statute, had intervened. The cause of the
error will appear by comparing the syllabus of the case with the opinion of Judge
Staples. It aruse from the mistaken idea that thirty days was the “month” re-
quired by the statute to elapse between service of process and final judgment. (V.
C. 1873, c. 166, 3 6.) Now, the term “month” at Common Law always meant
lunar month of twenty-eight days, unless the contrary appeared, and the calen-
dar or solar month might be twenty-eight, twenty-nine, or thirty-one days as well
as thirty. (2 Bl. Com. 141.) By statute in Virginia, itis declared that in statutes
“month” shall always mean calendar month, unlessit be otherwise expressed. (V,
C. 1873, ¢c. 15, 49.) So it is evident that the time required by statute to elapse
between the service of process and final judgmentis not “thirty days,” but one ca/-
endar month as set down in the almanac; which time, in some cases, mav be
twenty-eight, twenty-nine or thirty days, nnd, in some cases, must be t/u'r/y-rme
days.

i’ir/émond, Va., January 9, 1879. JaMes Lyoxs, JRr.

[See also Dillard v. Thornton, 29 Gratt. & S.C. 1st Va. Law Journal, 73.—ED.]
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AMERICAN DEcistons. Vor. VI. By Joun PeorraTT, L. L. B. &c., San
Francisco, 1878.  A. L. Bancroft & Co., through J. W. Randolph & English,
Richmond, Va.

We have received the sixth volume of these very valuable reports, which is
not inferior to any of the preceding volumes of which we have spoken so highly.
We say again, that they should find their place in the library of every lawyer, and
will be found useful not only to those who have the full reports, but to those who
have not. Theable editor has certainly done his work with real ability and dis-
crimination. The work of the enterprising publishers is first-class in every way.

THE MEMPHIS LAW JourRNAL.—We are glad to number among our list of ex-
changes this valuable journal, which will compare favorably, in matter and style,
with any that we receive. We are gla(l to sce that our old class-mate and friend,
Wm, C. Folkes, of the Memphis bnr, is connected with this work, and he cannot
fail to give ability and interest to it.
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UNCOMMUNICATED THREATS.

“On the trial of an indictinent for murder, threats and
declarations of hostile purpose and feeling, made by the de-
ccased on the day and near the time of klllmg, and his acts
and conduet indicative of an intention to exccute such threats
arc admissible in evidence, as parts of the res geste, though
the threats were not communicated to the defendaunt.”  Pit-
man v. State, 22 Ark., 854.

The direct question as to the admissibility of uncommuni-
cated threats under any circumstances, whether parts of the
res gestee or not, as far as the writer can learn, seems never to
have been passed upon, either by the Supreme Court of Ap-
peals or the late General Court of this State. It is a question,
too, which some of the text-writers on criminal law, and on
cvidence avoid, or upon which they fail to express an opinion.
Among the latter class of writers is, I believe, Mr. Greenleaf.
It is a question which has been the source of diverse adjudi-
cations by able and highly learned courts; and it might be
difticult to say upon which side was the greater number of
adjudications; although the advocates of the admission of
uncommunicated threats of the doceased or prosceutor, do
not hesitate to say, in support of their view, that they have
with them, not only the number, but the w moht of authority ;
but give no general rule pro or con trom text-writers, except
when threats are narrowed down to the res geste ; while
upon the other hand, those who hold such evidence inadmis-
sible, simply claim a general rule, without citing any long
acquiesced-in pnnmp]c.

Suppose this question as passed upon by the Supreme
Court of Georgia in Keener’s Cdﬂ(‘, 18 Ga., 104 decided 1n
1855, were propounded to a Virginia law \cr “"Three days

5
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before Keener killed Recse, the latter threatened to take the
life of the former; and these threats were never communi-
cated. Should the threats have been admitted on Kéener’s
trial for the murder?” An answer without investigation
would most probably be in the negative, followed by these
" expressions: *“ Admitting that Keener acted in self-defence,
what influence could these uncommunicated threats have on
his action, and it matters not at what time these threats were
made.” The answer has a strong reason in it in reference to
remote threats uncommunicated, and quite likely does pre-
vail in the inferior courts of this State, and will likely prevail
in the Supreme Court; but surely this reason caanot over-
whelm a stronger one which would admit such threats as of
the res geste as in Pitman’s Case, supra. It seems the diffi-
culty is, that those who reject uncommunicated threats follow
their idea and rule throughout, and lose sight of the fact that
a stronger rule and reason intervenes, making such evidence
admissible as explanatory of the principal fact and as parts of
the res geste.

Now, if potent reasons (and they are strong, too,) can be
found to admit uncommunicated threats, though remote, then
add to them the general rule of text-writers, that «all cir-
cumstances and declarations cotemporaneous with the main
fact under consideration, and so connected with it as to illus-
trate its character are admissible (1 Green. Ev., sec. 108),
would seem undoubtedly to make the ruling in Pitman’s
case correct, and the law of this State.

These questions generally arise upon the theory of self-
defence, and such evidence is offered to illustrate the char-
acter of the transaction.

Lect us take a trial for murder, where the defendant relics on
sclf-defence—would these remote, uncommunicated threats,
under the law of homicide in this State, be inconsistent with
the theory of such defence, or irrelevant, or its prejudicial
effect to the Commonwealth warrant the suppression of any
good it might be to the accused ?

“On a trial for murder, the necessity relied on to justify,
the killing must not arise out of the prisoner’s own miscon-
duct.” Vaiden’s Case, 12 Gratt., 717.

“There must be reasonable ground for believing there is a
design to commit a felony or to do some serious bodily harm,
and imminent danger of carrying such design into immedi-
ate execution—there must be some overt act. Stoneman’s
Case, 25 Gratt., 887.

In Scoggin’s Case, 37 Cal., 677, 1869, it is said: “If a
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_deadly encounter occurs between two persons, in which one
is killed, if the survivor claim self-defence, evidence of those
who witnessed the transaction may leave it in doubt which
of the two was the assailant; * * ¥ * that g threat
might corroborate whatever evidence there was that the de-
ceased was the assailant.” In other words, might tend to
show that the accused did not bring the necessity by his own
misconduct. Such encounters in these days, when men are
equipped with arms, by art brought to perfection, are often
ended in an instant. “ When the existing circumstances, and
theé overt act” of the victim, al] in that moment, might war-
rant the accused in taking the life of his assailant, and all in
the sight even of many persons, who, with human imperfee-
tion, see differently, and leave the transaction clouded with
doubt, as to who was the aggressor and who was in fault.
He who deliberately makes up his mind to slay his fellow-
mau, often concerts his plans for a certain hour of darkness
and place of secret. The intended victim, through some fail-
ure of his enemy’s movement, has time to protect himself and
slays his assassin in self-defence, without any human eye to
exonerate him; and that weeks before the fatal affray, the
deceased threatened that on a certain hour, at a certain place,
he intended to slay the accused, corresponding with the main
transaction; though these threats were never communicated,
would it not scem monstrous to exclude them? Would not
a court and a jury in all these cases be better satisfied to hear
these threats? thereby to know the better who was in fault.

If A says “T have a Derringer with which I intend to kill
B,” and not within the sight of a human being they meet and
B kills A, and this Derringer is found on t%e person of or
near by A, with signs of its preparation for action, would not
the proof of those threats, though uncommunicated, tend to
establish an overt act on part of A which warranted B in
slaying him? and that B was acting from appearances of im-
minent danger ? Of the cases holding this view may be cited
Campbell’s Case, 16 Ill., 17; Keener’s Case, cited; Stokes’
Case, 53 N. Y.; Sloan’s Case, 47 Mo., 604; Arnold’s Case,
15 Cal., 476; Scoggin’s Case , 37 I1d., 677; Little’s Case,
Tenn, April, 1878. Cornelius’ Case, 15 B. Monroe, 539;
Goodrich’s Case, 18 Vt., 116; Haller’s Case,37 Ind., 57; Pit-
man’s Case cited, and many cases quoted and cited in these.

In Keener's Case threats were admitted to show the quo
animo with which the deceased went to the place of the fatal
encounter. In Stokes’ Case it isin substance said that threats
would make an attempt to execute them more probable when
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an opportunity occurred, and when communicated the more
readily the belief ot the accused would be justified as to the
precise extent of the probability; but that threats are as apt
to be attempted to be executed when not communicated as
when they are so. The question is, whether the attempt was
in fact made. This statcment ag to remote uncommunicated
threats is not made with a view to uphold that doctrine, tor
that is not the province of this paper, but to show,_ the array
of great courts that do adopt it, and to connect their ideas
and reasons with the reasons for .1dnuttmfr threats when they
are intimately connected with the principal fact combining
the two views to make the latter stronger.

Now, there is one point which might be urged against ad-
mitting remote threats uncommunicated, which cannot be
urged against those as recent as in Pitman’s Case, that is, if
made a week or fortnight before the principal fact, the at-
tempt in furtherance of the threats in cooling time niay be
desisted from, the hasty language regretted, or may be made
in bragg: ldO(lO but when the pdl‘t]t“% are actn ely engaged for
the fatal and final combat, when the Dlood is hot, when the
mind is fixed and filled with desperate rage, these passions
torce the truth spontancously. It cannot be repressed.  The
serious combat 18 too close to engage in the braggadocio
of a coward.

The combatants, perchance, have their excited partizans,
who sce acts with the eye of friends; and the question comes
before a calin tribunal all left in doubt, would not the recent
threats and declarations of the deces lN‘(l, ak heard before the
last excitement by calm passersby, shed light on the truth—
who was in fault—who began the affray—did the accused act
strictly on the law of self-defence? It 1s in the investigation
of the fatal moment that the presiding judge, almost as a sole
and final arbiter, determines the admissibility of evidence
under the res gestee, as smid by Mr. Greenleaf in the section
quoted, “aceording to the degree of its re]atlon to the fact,
and in the exercise of asound discretion.”

Is the .\rlJudl('ath in Pitman’s Cuase quoted, correct? “The
aftuirs of men,” says Mr. Greenleaf, < consist of a complica-
tion of circmstances so intimately interwoven as to he hardly
scparable from cach other.  Each owes its birth to some pre-
ceding “ircumstance, and in its turn becomes the prolific
pwent of others. * * * Those surrounding circumstances
constitute parts of the res gestee, and may always be shown to .
the jury along with the principal fact. 1 Green. Bv., sce. 108,
Thix entire scetion is quoted and adopted by the court of this
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State in Little’s Case, 25 Gratt., 921. Pitman attempted to
prove by a witness that he (witness) had just a few minutes
before the killing met the deceased in Greenwood, * * *
and that deceased said he was going down to Head’s to get
him a double-barrelled shot-gun, and that he intended to re-
turn immediately and shoot Pitman down like a dog,” &e., &e.
But the court refused to permit such statements, unless it
was first proved that they had been communicated to Pitman
before the killing. Pitman was found guilty, and judgment
was reversed by the Supreme Court, the court using this lan-
guage, “it is true that the declarations of Thompson in ques-
tion were not communicated to Pitman, but we put their ad-
missibility upon the ground that they were of the res geste,
tending to explain the conduct and motives of the deceased
Jjust betfore the killing; and if they conduced to prove that
he did not go into the street, and advanced towards Pitman
with the intention of making the attack, and not of acticg on
the detfensive, it is not unreasonable to suppose that Pitman
may have secn some indication of his intention in his appear-
auce, or in the manner in which he demeaned himself in ap-
proaching.”

Declarations of the intention of the acecused—his threats—
are always admissible against him, and it is said in Stokes’
(ase that there is no difference in this principle and admitting
threats of the deccased. The difference is only in the degree.
Mr. Stephens, in his Digest of the Law of Evidence, says,
“When any act done by any person is a fact in issue, or is
relevantsto the issue, the following facts are relevant (among
others): all statements made by or to that person, accompa-
nying and explaining any such act.” Stephens’ Dig. Law,
Ev., chap. 2, art. 2, and note 5, art. 3. The overt act of the
deceased in Pitman’s Case was a fact in issue, and relevant to
the issue, and his declarations came within the above rule,
which rule was quoted approvingly in case of Seott f Boyd v.
Shelor, Court of Appeals of Virginia, reported in September
number, 1877, Virginia Law Journal.

Mr. Wharton, in his Crim. Law, vol. II, sec. 1,027, says:
It is, of course, admissible for the defendant to show threats
or other circumstances of a recent nature, which would tend
to lead him to believe that his life was in danger. But such
threats, without any overt act, when sought to be introduced
by the defendant in his justification of a homicide, must be
shown to have been communicated.” To sustain his text, he
refers to Keener’s Case; Atking’ Case, 16 Ark., 568; Lom-
bard’s Case, 17 Cal., 816.
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By reference to Keener’s Case, whence the words of the text
geem to have been coined, it does not stop in the unqualified
manner of Mr. Wharton. From the clause, above spoken
of, it would scem that the overt act of the deceased must be
determined as a condition precedent, and that on a theory of
self-defence, without this act were determined, the evidence
would be inadmissible. This being so, the presiding judge
would have to determine before the evidence what might be
in doubt, and what the evidence might tend to show; at all
cvents, he would be trespassing upon the province of the
jury—what I apprchend a Virginia court will not do. DBut
the case of Keener does not require the overt act as necessary
to its admissibility, but that the overt act must be coupled
with it before the accused can justify, therefore this condition
should go to the meaning and weight of such testimony,
rather than to its admissibility, all of which would be reached
by instructions as a matter of law to the jury. Atkins' Case
cited, says, unqualified by that, uncommunicated threats are
inadmissible; but this decision is founded on Powell’s Case,
19 Ala., where the court say they will not assert there may
be cases where such testimony might be admissible. So far
as Lombard’s Case, 17 Cal., is concerned, the law is now set-
tled in California by Secoggin’s Case. Mr. Wharton also re-
fers to sec. 641, vol. I, of his Criminal Law, using this lan-
guage: “When, however, it is shown that the defendant was
under a reasonable fear of his life from the deceased, the de-
ceased’s temper, in connection with previous threats, &c., is
sutficiently part of the res geste to go in evidence aseexplana-
tory of the state of defence in which the defendant placed
himself.”

Let us now throw into the scales the weight of our ownadju-
dications so far as they go.  In Dock’s Case, 21 Gratt., 909, it
was proved that on the morning that the deccased was mur-
dered, as he arose from the breakfast table, he said he would
go to Mrs. Reid’s house to see if he could employ her hus-
band or son that day to work, if the prisoner would not work
that day, and he left the house with that declared purpose to
which evidence of the declarations of the deceased in the ab-
sence of the prisoner the latter objected—objections over-
ruled, and on writ of error, held to be admissible as parts of
the reg gestee.

In Little’s Case, 25 Gratt., 921, it was held that a statement
made by the accused in a few minutes after the homicide and
near the place were admissible for the accused as parts of the
re8 gestee.
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Now, if the peaceful intent with which the deceased hap-
pened to go to the place of his death can be proved by his
declarations unknown to the accused as in Dock’s Case, what
is the difference in principle where threats of hostile intent
are shown in favor of the accused? It the accused, by decla-
rations of his own, as in Little’s Case, can make testimon
for himself, why not declarations of the deceased, which
would tend to show that the accused had to act on self-
defence? It is submitted that there can be no difference.

S. C. GranaM,

Tazewell Courthouse, Va.

Nore.—The question of the admissibility of ‘‘uncommanicated threats’
has beea always classed among the disputed questions of criminal law, and
we have heen amazed in the very cursory examination which we have been
able to make, to find that most of the eminent writers og criminal law have
nothing whatever to say on the subject. We are inclintd to the opinion,
that most of the views expressed by the writer of the foregoing article, are
supported by the authorities cited by him, and that he has done much by
his article, to take this question out of the category of doubt in which other
writers have either directly, or by their silence, placed it. We simply pro-
posge to add a few additional authorities to those already referred to hy
Judge Graham. to shew that the tendency of recent decisions is decided:jy
in the direction of the views indicated by ?im. Indeed, in the correspond-
ing section ( 1,027) of Wharton's Criminal Law, edition of 1874, (seventh
edition). to that quoted by the writer. which wasfrom the sixth edition, pub-
lished in 1868. That eminent writer thus lays down the rule: ¢ Where
the question is as to what was deceased’s attitude at the time of the
fatal encounter, recent threats may become relevaut to shew that this atti-
tude was one hostile to the defendant, even though such threats were not
commaunicated to the defendant. The evidence is not relevant to shew the
gquo arimo of the defendant, but it may be relevant to shew that at the time
of the meeting, the deceased was seeking defendant’s life,”” and in support
of this.text he refers to Stokes’ Case, 53 New York ; Keener’s Case. 18 Ga.;
Cawmpbell's Case, 16 1ll.; Holler's Case, 87 Ind.;: Arnold's Case, 15 Cal.;
and Scoggin's Cuse, 37 Cal., all of waich are cited in the foregoing article.

In Wiggins v. People, &c., in Utah, 3 Otto. (93 U. S. C. R.), 466, Mr. Jus-
tice Miller, delivering the opinion of the court, says: ** Although there is
some conflict of authority as to the admissibility of threats of the deceased
against the prisoner in a case of homicide, where the threats had not been
commnnicated to him, there is a modification of the doctrine in more recent
times, established by the decisions of courts of high authority,” and in sup-
port of this. he refers to the section just quoted from the last edition of
Wharton’s Criminal Law, and the other, authorities as cited above by that
author. The threats in this case were made about an hour previnus to the
homicide, and certainly according to the definition as laid down in Haynes
v. The Commonwealth, 1st Virginia Law Journal, 861, they were not admis-
sible as parts of the res gestie. Judge Christian, in delivering the opinion
of the court in the last mentioned case, says: ‘‘ Facts which constitute the
res gestee must be such as are 80 connected with the very transaction or fact
under investigation as to constitute a part of it."’ The case of Wiggins v.
People, &c., supra, was decided in October, 1876.

In Johnson v. State. 64 Miss., 480, Chief Justice Simrall, in delivering
the opinion of the court, says: ‘‘ Whether recent uncommunicated threats
are relevant or not, depends on the circumstances of each case. If the



72 Uncommunicated Threats. .[Fcbruary

homicide is deliberate, evincing preparation, as by lying in wait and sur-
prising the adversary, threats are not pertinent or relevant, and do not tend
to excuse or justify. But where death ensues from a conflict. and a ques-
tion is raised by the evidence, who was the aggressor, and whether the ac-
cused may or not have acted in self-defence, recent threats may aid the jury
in coming to a satisfuctory conclusion. Such we understand to be the rea-
sonable rule, illustrated with more or less clearness in the cases referred
to.”” Referring to Wiggina’ Case, supra, and the other cases before referred
to, Chalmers J. concurring in the opinion of Simrall C. J., says: ‘‘Wherever
the testimony leaves it doubtful whether the attack was made by the de-
ceased or the prisoner, the threats of the former, whether communicated or
not, should he admitted in evidence, not as constituting in thewselves any
defence of the homicide, but as tending to rhew whether or not it was an
act of self-defence. Uncommunicated threats may be admitted in evidence,
therefore. even where there were witnesses to the killing, if their testimony
leaves it doubtful who began the deadly encounter.”” Some of the threats
admitted in this case were made three days prior to the homicide, and the
same threats were repeated each day up to tﬁe day of the homicide. In the
case of Kendrick v. The State of Mississippt, reported in the December 18,
1878, No. of The Reporter, page 781, the case of Joknson v. The Stute was
cited with approval on this point.

In The State v. Turpin, 77 N. C. Repcrts, 473, decided in June. 1877¢it
was proved that the deceased, had a short time before the homicide, threat-
ened to take the life of the prisoner, if he did not keep away from a certain
Mrs. Tate’s house. which threats had been communicated to him. The
prisoner also offered other testimony to shew other similar threats made by
the deceased, but which had not been communicated, which was rejected
by the court below. Bynum J. in delivering the opinion of the court, says:
**This evidence was competent, and should have been admitted for several
reasons :

1st. The uncommunicated threats were admissible for the nuipose cf cor-
roborating the evidence of the threats which Lad already been given.

2nd. They were admissible to shew the state of feeling of the deceased
towards the prisoner, and the quo animo with which he had pursued his en-
emy to the house.

8rd. In ascertaining whether the prisoner had acted in self-defence. a
most material question was, who introduced the rock into the conflict, and
when and for what purpose? Whether for offence or detence was it used?
As to this important inquiry, the evidence was wholly circumstantial, apd
the testimony of both the general character and threats of the deceased waa
competent under the principles laid down in Tackett’s, Floyd’s and Haynes'
Cases. If the prisoner entered into the fight, armed both with the pistol
and the rock, of which there was evidence by his admission that he usually
went 50 armed, then it was a case of murder or manslaughter, as the jury
might consider these other facts as indicating or not indicating malice.
But the prisoner contends that the deceased provoked the fight, armed with
the rock, as was evident from the severe contusions which he received in
the struggle from some such instritment on the front and side of his head.
And to corroborate this view and fix the ownership of the rock, the prisoner
offered evidence both of the violent character and deadly threats of the de-
ceased. In this aspect of the case, the threats were equally admissible,
whether communicated or uncommunicated.”” Citing State v. Keener, 18
Ga.; State v. Sloan, 47 Mo.; State v. Heller. 27 Ind.; Cornelius v. Common-
wealth, 16 B. Mon.; Penple v. Scoggins, 37 Cal.; State v. Dizon, 76 N. C.
1 Swarkie on Ev., 89; Roscoe's Criminal Ev., 77. Ebp.
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THE VIRGINIA MARRIED WOMAN’S ACT.

A writer in the January No. of the Law Journal gives an
opinion on what is known as “The Married Woman’s Aect,”
which T do not think can be accepted by the profession as
sound law. The Statute of Descents and Distributions (Code
of 1878) provides as follows :

“When any person shall die intestate as to his personal es-
tate, or any part thereof, the surplus, after paynent of fune-
ral expenses, charges of administration and debts, shall pass
and be distributed to and among the same persons, and in
the saine proportions, to whom and in which real estate is
dirccted to descend.”  Then follow a number of exceptions,
the third of which is in these words: “If the intestate was a
married woman, her husband shall be entitled to the whole
of the surplus of the personal estate.” €. W. W, the writer
above named, contends that, under the Married Woman’s
Act, the personal property of the wife now passes to her
next of kin, irrespective of her husband, in default of dispo-
sition by her either in her lifetime or by will; that the pro-
vision of the statute (Code of 1873), giving the surplus, as
above stated, to the husband, has been repealed.  TIs this
true? It is a question that must frequently arise in the dis-
tribution of the personal estates of intestate married women,
and its proper solution is a matter of some practical impor-
tancc. . '

C. W. W.says, “The intention of the Legislature must

overn us in solving this question, and must be found in the
anguage of the act.”

What is the legislative intent to be found in the language
of the act? So far as any intent is indicated in the act, it
was the purpose of the Legislature to protect married wo-
" men, as far as practicable, against the consequences of their
husbands” misfortunes, follies, or reckless disregard of their
marital obligations.

It is not to be presumed that it was the intention of the
Legislature to interfere with the rights of the husband fur-
ther than was necessary to accomplish the end in view. The
act secures to the wife the enjoyment of her property during
coverture, and puts it within her power to devise and be-
queath it, as if she werc an unmarried woman. She can, if
she desires to do so, transmit it to her children, or next of
kin, and defeat the interest of her husband as to her per-
sonal estate. In giving her this power of dispo
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Legislature went, perhaps, as far as it was wise to go. It
would only be in exceptional cases that it would be necessary
or desirable to resort to the means which the law gives her,
to intercept the husband’s rights. This she can do, when-
ever, in her judgment, the occasion requires it.

Again, C. W. W. says, “ Suppose the act had been silent
as to curtsey, it cannot be controverted that such title in the
husband would be at an end. The act is silent as to person-
alty, and the same result must necessarily follow.”  Would
the husband’s title to curtsey have been absolutely at an end,
had not the act been silent about it ?

As to the wife’s real estate, not disposed of during her
lifetime or by will,I think the husband’s title to curtaey-would
not have heen at an end.  Sce Moore v. Webster, Law Rept.,
3 Eq., 267,8& 139 ; Comer v. Chamberlain, 6 Allen,166; Mor-
gan v. Morgan, 5 Madd., 248, 4 Kent Com., 31.

It might be admitted, however, that C. W. W, is right in
his view as to curtsey, and yct his conclusion as to personalty
does not follow at all.

This Married Woman’s Act is not a marvel of legislative
clearness; and notwithstanding the express terms used in
reference to curtsey, I think it will be necessary for the courts
to construe the act before we can be absolutely eertain what
the husband’s rights are, in all cases, in his wife’s lands. But
whether the Legislature has been sutliciently explicit or not
in defining and guarding the husband’s rights in his wife’s
real estate, therc was an obvious reason for manifesting its
purpose in express terms.  The authorities are not entirely
harmonious as to when the husband is entitled to curtsey in
his wife’s separate real estate.  As to curtsey in separate stat-
utory lands, it has been laid down as sound law, that the
curtsey of the husband will be taken away so far, and only so
far, as the express terms of the statute or plain implication
affirmatively require. If the statute simply makes the wife’s
lands separate estate, curtsey is not taken away. It may be
done by express ters, or by necessary implication.  In this
condition of the law, when the Legislature came to pass the
Married Woman’s Act, in order to preserve the husband’s
right to curtsey, it was proper to do so in clear and explicit
terms. But, on the other hand, it was not at all necessary
that the Legislature should provide, in express terms, that
nothing in the act should be construed to aftfect the husband’s
interest in the personal property of the wife, as to which she
might die intestate.

It is to be presumed that the Legislature knew that there
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was a statute already in existence providing for: that very
case. A law may be repealed in express terms or by imph-
cation. It is not pretended that the provision contained in
the Code of 1873, as to the distribution of the personal es-
tates of intestate married women, has been repealed in ex-
press terms, but it is said that it has been repealed by im-
plication. A repeal by implication is not favored. Itis well
settled by the authorities tkat if the former law may well
subsist with the recent one, it will be upleld by the courts.
It is only in the case of very strong repugnancy, or irrecon-
cil}z}tb]e conflict, that one Act of Assembly is held to repeal an-
other. ‘

In Bowen v. Lease, 5 Hill, 221, C. J. Nelson says: “ The
invariable rule of construction in respect to repealing of
statutes by implication, is, that the earliest act remains in
force, unless the two are manifestly inconsistent with, and
repugnant to, cach other, and unless, in the latest act, some
express notice is taken of the former, plainly indicating an
intention to abrogate it As laws are presumed to be passed
with deliberation, and with full knowledge of all existing
-ones on the same subject, it is but reasonable to presume
that the Legislature, in passing a statnte, did not intend to
interfere with or abrogate any former law relating to the
same matter unless the repugnancy between the two is irre-
concilable. Sce also Williams v. Potter, 2 Barb., S. C. R,
316; %ommanwealth v. Herrick, 6 Cushing, 465, Bac. Abr.
Stat. (D).

So (litzle is repeal by implication favored, that it has been
held that “when two acts are seemingl{' repugnant, they
must, if possible, be so construed that the latter may not op-
erate as a repeal of the former.” Blair v. Bailey, 25 Ind.,
165.

There is no repugnancy or conflict between the Married
Woman’s Act and the provision contained in the Code of
1873 in relation to the distribution of the personal property
of married women who die intestate. There is no repeal in
terms; the two acts may well subsist together; the earlier
provision may be upheld without defeating the purposes and
objects of the recent act. I think, therefore, in the light of
the authorities above quoted, it may be safely held that there
is no repeal of the earlier law by implication.

Joux HUNTER, JR.
Richmond, Va.
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SUPREME COURT OF THE UNITED STATES.
OcroBer TERM, 1878.

ORVIS v. POWELL.

1. The order in which real estate, which has been mortgaged and subsequently
sold at different times to difierent purchasers, shall be subjected to satisfaction
of the mortgage is, where the rule is established by State statute or the de-
cisions of State Courts, a rule of property which will be followed by the
Federal Court sitting in such State.

2. The right of redemption after sale on foreclosure in Illinois, as decided in
Brine v. lnsurance Company (96 Otto), re-afirmed.

Appeal from the Circuit Court of the United States for the
Northern District of Illinois.

Mur. Justice MiLLER delivered the opinion of the court.

This is a suit in chancery to foreclose a mortgage executed
by Ilenry TL Walker and Samuel J. Walker, to the appellee,,
covering forty acres of land in Cook county, Illinois. The
morttr‘urc was given April 8, 1869, to secure the payment of
the sum of $40,500. Paymcnts were made reducing the
amount duc at the date of the decree to $14,853.33.  As pay-
ments were made releases had been executed as to part of the
land, and before the suit was brought all the land had been
conveyed, in distinct parcels, at different times, to different

arties. The court in its decree ordered that these pareels
should be sold separately, and in the inverse order of the dates
of the conveyances made by the Walkers, until the amount
due, as ascertained by the decree, was satistied, so that the
parccels first sold should be the last subjected to satisfaction of
the debt. The decree made no provision for redemption
after sale, as required by the statute of Illinois.

Three principal errors are assigned to the decree:

I That the decree should have gubjected all the property
on which the mortgage was a lien equally and without re-

ard to priority of conv eyances by the mortgagees.

IL. That the court erred in determining the order of these
priorities.

lHI That the decree made no provision for redemption after
sale.

1. As regards the question raised by the first of these as-
signments, “we are relieved from any discussion of what is the

'
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true equitable rule on the subject, because we consider that
when such rule is adopted it is, within the decisions of this
court, a rule of property aﬁ‘ectmo‘ the title to real estate, and
as such is to be governed, in its apphcatlon in this court, by
the law of the State where the land lies. In a case where no
statute of the State makes provision on the subject, and no
decisions of the State court have cstablished a rule, it would
be our duty to inquire what are the doctrines of the equity
courts on the subject.

The Supreme Court of the State of Illingis having an-
nounced on very full consideration the rule which was fol-
lowed by the Circuit Court, there was no crror in that court
in following it. (Inglehart v. Crane, 42 I11. 261

2. In regard to theorder in which the parcels of the land are
subjected to sale, it is to be observed that no one can com-
plain but Orvis, because he is the only party who has ap-
pealed from the "decree.

So far as Orvis is concerned, the only error assigned which
scems worthy of notice is, that Block 18 should have been
subjected to plaintift’s debt first, because Walker, the mort-
gagor, was still owner of an equitable interest in it.  This
docs not appear by any written instrument, but so far as it is
established at all, it is by Walker’s parol testimoniy. 1t thus
appears, however, that Colbaugh and Powell held the title
in trust to sccure money advanced by them on a sale which
had been rescinded, and it was by virtue of this recision that
Walker had any interest in it.  What the amount of the sum
is for which Celbaugh and Powell held it is not shown, nor

the value of the lot.  But appellant’s witness, Walker, states
that the debt due these parties is more than the lot is worth,
dttcl‘ paying some licns on it prior to theirs.  As the title of

Walker had passed from him to this lot long before that
claimed by Orvis, we do not believe that the court was bound
to prosccute an inquiry, through all the ramifications of
Walker’s dealing with this lot, denendent olely on conflict.
ing oral testlmom to ascertain i1 Walker had a possible ul-
timatd interest in'it.  Nor does it consist with the general
course of equity practice to order a publie sale of a very
doubtful contingent interest, the value of which is mmpﬂblc
of cstimation, and where any price given might do great in-
justice to the purchaser or to the party whose interest is sold,
and which would lead to further expensive litigation. Be-
sides, if in the end appellant has to pay any part of this mort-
gage, there is nothing to prevent his pursuing this equity of
Walker's so far as may be necessary to indemnify him in an
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independent suit, where that matter may be fully investigated
without further delaymtr the present plaintitt,

On the whole, we sec no_ error to the prejudice of appel-
lant in the order of sale adopted by the decrée.

3. But we decided in Brine v. The Hartford Insurance Co.,
at last term (96 U. 8. R. 627), that a decree of foreclosure in
the Circuit Court of the United States for the District of Il-
linois, which gave no time for redemption after the sale, was
erroncous, and must be reversed. The larger part of the
briefs. of several counsel in this case is devoted to a consid-
eration of the question there decided. It is sufficient to say
that we are satisfied with the soundness of the opinion given
in that case, and it must govern the one now before us.

The result of those considerations i is, that the decree of the
Circuit Court ascertaining the sum due the plaintiff, and fix-
ing the order in which the various parcels of land shall be
sold, and in fact all of said decree, is affirmed, except so far
as it fails to give a time for x-e(]unptmn, and the case is re-
manded to that court with directions to amend the decree so
as to allow redeinption of each parcel which may be sold, as
provided by the statute of Illinois on that subject. As ap-
pellant had to take this appeal to obtain correction of the er-
ror in this respect, he must recover costs.

'SUPREME COURT OF APPEALS OF VIRGINIA.
NovemBER TERrM, 1878.

HARSHBERGER’S ADM’R AND ALS. v. ALGER AND WIFE AND ALS.

I. In 1851, H. and his wife, E., enter into an agreement by which they agree to
a scparation, and they unite in a deed by which certain real estate and $goo in
money is conveyed to S., for the express use, support and maintenance of the
wife, and if she should die before the whole of said $§9oo was paid to her, she
might, by will or gift, dispose of the remainder of it as she should think pro-
per. He covenants that E, may live separately from him, and that he will not
claim any property of hers, And E. renounced all claim on him for support,
&c., and to his property. This deed is executed by the trustee, S. In a short
time after making this deed, H. removes to the West, and never returns. He
dies in 1875. E. lived until 1871, having been helpless for the last year of her
life, and unablg to do any but very light work for two or three years previous.
During this period. she is nursed and attended to by her daughter, A., who
lives with her, and attends to her land as well as her own. E. dies without
disposing of the remainder of the $9oo, amounting to $500 or $600, which is
paid to H's adm’r. In 1877, A. sues the administrator of H. for compensation
for services rendered E. in her lifetime. HErip:

1. QuERE; Whether deeds for voluntary separation of a husband and wife are
valid ?
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2. If such deeds are valid, the deed in this case vests the property conveyed in
the trustee for the separate use of the wife.

3. Under the circumstances of this case, the husband was not liable for any
debt contracted by the wife. :

4. If A. can maintain this suit, it must be on the ground that the remainder o
the $900 was the separate estate of E., the wife, charged by her in her life-
time with the payment of these services.

5. The liability of a married woman’s separate estate for her engagenients, de-
pends upon her intention to charge it. Her intention to charge it must be
made to appear.

6. As between parent and an adult child, whenever compensation is claimed
in any case by either against the other for services gendered, or the like, it
must be determined from the particular circumstances of that case, whether
the claim should be allowed or not. There can be no fixed rule governing
all cases alike. In the absence of direct proof of any express contract, the
question always is, Can it be reasonably inferred that pecuniary‘compensation
was in the view of the parties at the time the services were rendered? and
that depends upon all the circumstances of the case—the relation of the par-
ties being one, .

7. In this case, there having been no express contract proved, and, so far as
appears, no claim or mention of such compensation by either the mother or
daughter during the mother’s life, and the services having been such as any
child prompted by filial affection, and impelled by a sense of duty, might be
expected, under the circumstances, to render cheerfully to an aged mother, a
contract cannot be implied; and A. cannot recover.

8. If A. had a valid claim to compensation for her services, it accrued during
the lifetime of E., and the statute of limitations then began to run, and this
suit not having been brought until 1877, the statute is a bar to it.

This casc was heard at Staunton, but was decided at Rich-
mond.

In Febuary 1851, Samuel Harshberger, of the county of
Rockingham, sold to five of his children, his tract of land in
said county, supposed to contain about one hundred and
eighty acres, at $40 per acre, and upon long credits, reserving
a small lot and house, and some privileges. On the 12th of
April, 1855, Harshberger, his wife, Elizabeth, and the said
five children, entered into an agreement under seal, in. which
it was recited that an unpleasant state of things had existed
between said Harshberger and his wife Elizabeth, and a diffi-
culty has arisen in regard to the sale of said Harshberger’s
land to his children; and it was agreed that articles of per-

etual separation between said IHarshberger and his wife

{lizabeth, should be executed between them, by which he
should not be responsible in any manner for the debts or sup-
port of the said wife. It then provides that the five children
should pay $900 more for the land than they had agreed to
give; which was to be paid in cighteen equal annual pay-
ments of $350 each, for which the said five said children were
to execute their notes to the said Elizabeth for her use and
benefit; and she was to have twenty acres of the land during
her life time, including the ground on which the loom house
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stands. In pursuance of this agreement, IHarshberger and
his wife, by deed dated the 10th of April, 1855, conveyed to
the said five younger children the said land upon the consid-
erations and with the reservations aforesaid.  And by deed
of the same date, to which Sanuel Iarshberger, Jacob Shank
and Elizabeth I[arshber(rer, wife of Samuei, were partics,
after referring to the difticulties between said Harshberger
and his wife, Tand the parts as to the twenty acres reserved
and the Q‘)OO to be paid in annual instalments of $50 to Mrs,
Iarshberger, the*deed provides that the land for this $900
shall be place(l in the hands of said Shanks for the express
use, support and maintanance of the said Elizabeth, wite of
said Samuel; and if she should die before the whole of said
$900 are due and paid, then she may by will or gift dispose
of the remainder as she thinks proper. And IIarshl)erger
covenanted with the said Shank that he would permit his
said wite Elizabeth, to live separate and apart from him, and
that he would claim no property put into her possession un-
der this deed, or that she might acquire by purchase or be-
quest. And in consideration of these provisions, said Eliza-
beth renounced all right to support and maintenance by said
1arshberger, and-to dower or alimony in his estate. After
this deed was made, and before the late war, Samuel ITarsh-
berger removed to the western country, and never returned.
After the war all of his daughters except Elizabeth, the el- -
dest, also went west. Said Elizabeth and one grand- dautﬂrtcr
a young girl, about \O\'vntecn vears of agein 1‘441 l'cm.mwd
and thc and Mrs. Harshiberger lived 1n-rcthcl‘ whether on
the land #1d to the children or on the twenty acres in which
Mrs, Harshberger had a life interest is not clearly stated.
Both parts of the land were cultivated or rented together,
the daughter Elizabeth attending to it, as she did to all thc
houhc]wopm_,, cooking, w .me &ey generally doing the
work herself” with the help of the frmn(] daughter. For up-
wards of" a year before her death, “which oceurred in 1878,
Mrs. ILu‘shl)uﬂu' was helpless; requiring constant attention
and nursing, and for two or three years previous she could
do only light work, such as sew ing or knitting.

At the death of Mrs. Iarshiberger there was left of the
$000 settled on her by the deed of separation, some six or
or seven hundred dollars; and as she died without having
made a will and her husband survived her, it reverted to hini,
ITe died in 1875, and his estate in Virginia was committed
to D. 1. Ralston sherift of Rockingham, to whom the ad-
ministrator of Mrs, Harshberger, J. . Ralston paid over
the said fund. )
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The daughter Elizabeth having married Abraham Alger
after the death of her mother, in April, 1877, they instituted
their suit in equity in the Circuit Court of Rockingham
county, against D. H. Ralston, as administrator of Samuel
Harshberger, and the other distributees of said Harshberger
and Jacob Shank, and in their bill they claimed that Mrs.
Harshberger was indebted to the plaintift, Elizabeth, for ser-
vices rendered to her during her lite, equal to $500; and that
the balance of the said $900 was liable for her debts. And
they prayed for the payment of this claim, and that the estate
of Samuel Harshberger might be distributed among his dis-
tributees.

It was not alleged in the bill, nor was there any proof, that
there was any agreement between Mrs. Harshberger and her
daughter Elizabeth, that the daughter should be paid for her
services, nor does it appear that any such claim was set up
by the daughter until after the death of her father, Samuel
Harshberger. 'What these services were is sufliciently stated
in the opinion of Judge Burks.

At the August term 1877, the bill having been taken tor
confessed as to all the defendants, the court made a decree
referring it to one of the commissioners of the court, to as-
certain and report what estate there was in Virginia belong-
ing to the estate of Samrel Harshberger, deceased, within
the jurisdiction of the court and liable to distribution among
his heirs. Also how much of the $900 in the bill and pro-
ceedings mentioned remains in the hands of Jacob Shank the
trustee; and what debts of said Harshberger and his wife Eli-
zabeth, remain unpaid, and their priorities.

Commissioner Bryan took -several depositions as to the
services rendered by the plaintiff, Mr. Alger, to Mrs. Harsh-
berger, and in November, 1877, made a report, by which he
mage her an allowance of $4 a week for the last year of Mrs.
Harshberger’s life, for the year previous, $1 per week, and
for three years before this last, of 75 cents per week, making
in the whole, including interest to the aate of the report,
$550.41. And he reported an account of the estate of Sam-
uel Harshberger, $1.624.41, and after paying Mr. Alger’s
claim of $550, leaving $§1.074.

Harshberger’s adm’r excepted to the report of the com-
missioner. 1st. Because there is no proof in the cause to
sustain the claim allowed the complainants, Alger and wife,
for services rendered Mrs. Harshberger.

2d. On the ground that there is no evidence to sustain said
alleged claim against Samuel Harshberger, deceased, he be-
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ing separated from his wife at the time said alleged services
were rendered.

3d. The statute of limitations is a conclusive bar to said
claim of the plaintiff. Elizabeth Harshberger, died in the
spring of 1871, and this suit was brought on the 19th of
March 1877; more than five years after her death.

In January, 1858, Harshberger’s adm’r filed hie answer in
the cause. le questions the allegations of the bill as to the
services of Mrs. Alger to her mother, Mrs. Harshberger. He
denies that complainants have a right to recover of the estate
of Samuel Harshberger, whether the daughterlived with the
mother and worked for her, or the mother lived with the
daughter; he insists that the law will not imply a contract
for pay for such services rendered, and there was no allega-
tion in the bill, or proof of any express contract. 1Ie denies
that Samuel Harshberger, who lived separate from his wife
under articles of separation, could in any event be liable for
his wife’s debts. And he also pleads the statute of limita-
tions.

The cause came on to be heard on the 12th of March, 1878,
when the court overruled the exceptions to the report, and
decreed that Ralston, administrator of Samuel Harshberger,
should, out of the assets in his hands, pay to the plaintiff
$504.51, and to the different distributees the sums reported
by the commissioner. And thereupon the said administrator
applied to a judge of this court for an appeal; which was
awarded.

Wm. B. Compton, for the appellant.
G. W. Berlin, for the appellees.

Burks J.—When the services were rendered, as claimed,
for which payment is demanded in the suit by the appellees,
Alger and wife, Mrs. Harshberger, the alleged beneficiary,
was a married woman, living apart from her husband under
a deed of separation executed many ycars before. On no
conceivable sround can it be successfully maintained that the
husband was ever personally liable for these alleged services.
It is not pretended that they were rendered under any ex-
press contract made with him, or that he ever became bound
by any subscquent ratification or acquiescence. He resided
in a distant State, to which he removed soon after the agreed
separation from his wife. He never returned to this State,
and after his removal, there was never any correspondence
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or communication, so far as appears, between him and his
wife or his daughter, Mrs. Alger, both of whom continued to
reside in Virginia. It is equally plain, that there was no im-
‘plied contract on his part for the alleged services; and this
18 80, whether the deed of separation be treated as partially
valid, or wholly void. If the deed be considered as valid
and binding on him to the extent of the covenants and as-
signments made by him, he was not bound even for neces-
saries furnished to the wife after the separation; for provision
was made for her support and maintenance, with which pro-
vision she and her trustee were satisfied, and it was sufficient,
as the large residuum of the trust fund undisposed of at her
death clearly shows. Moreover, it was expressly stipulated
in the deed, that he was not to be bound for the payment of
any debts subsequently contracted by the wife. This cove-
nant, to which the trustee was a party, was pursuant to a pre-
liminary written agreement, containing a stipulation of like
character, to which Mrs. Alger, then unmarried and su? juris,
was also a party, she having an interest in the subject matter.
If the husband was bound by his covenants, she was also
bound by the agreement referred to, and, in such case, there
could be no implied obligation on his part to discharge any
liability on account of dealings or transactions between her
mother and herself.

If, on the other hand, the deed be regarded invalid as to
all the parties, in all respects, and for every purpose, still it
is apparent, that the services, for which claim is made, were
not rendered in reliance upon the personal credit of the hus-
band. The presumption that the credit of the husband was
the basis of the services is rebutted by all the circumstances;
such as the absence and permanent non-residence of the hus-
band, the agreed and actual separation from the wife, the
possession by her, under a contract fully executed by him, of
means provided by him for her continuous support and main-
tenance and sufficient for that purpose, and the perfect knowl-
edge by Mrs. Alger of all these facts.

Of course, there could be no contract, express or implied,
by which the wife could be personally bound; for, although
by consent living apart from her husband, she remained sub-
ject to the disabilities of coverture. She could contract no
debt, for which she could be held personally liable, either at
law or in equity. There could be no personal judgment or
personal decrec against her on such debt.

From what has been said, it is obvious, that if the decree
of the Circuit Court in behalf of the appellees, Alger and
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wife, for the amount allowed for services, can be sustained at
all, it must be on the ground, that the fund subjected by the
decree was the scparate estate of Mrs. Iarshberger, charged
by her in her life-time with the payment for these services.

This fund is the remnant of what was eettled by Samuel
Harshberger to the use of his wife under the deed of scpa-
ration, and it may be conceded, for the purposes of this suit,
that the deed, to the extent of the provision therein made by
the husband for the wife, was a valid instrument.

I do not deem it necessary in this case to enter at large
upon the discussion of the general question of the validity
of deeds of voluntary separation between husband and wife.
The books abound in discussions of this question by judges
and law-writers, and the weight of authority would seem to
be, that while Courts will give no countenance or aid to cither
party in carrying into execution an independent executory
agreement to live apart, because such an agreement is con-
sidered as against public policy, yet they will generally up-
hold and cntorce against the husband such conveyances and
covenants as he may have made for the maintenance of his
wife, provided the scparation has actually taken place, or is
contemplated as immediate, and the provision for the wife is
made through the intervention of a trustee, and the parties
have not subscquently come together again.  Notes to Stapil-
ton v. Stapilton, 2 Lead. Cas. Xq. (4th Amer. ed.), Part 2, top
pages 1696 to 1702 inclusive; 2 Bright’s Husband and Wife,
307; 2 Story’s Eq. Juris. § 1418; 1 Bishop on Marriage and
Divorce (5th ed.), Ch. 87, § 630 to § 656, inclusive, and the
numerous authoritics cited by these authors; Walkerv. Walk-
er, 9 Wall U. S. R. 744 and cases there cited.

The case of Switzer v. Switzer, 26 Gratt, 574, is the only
case, as far as I know, ever before this Court, in which the
validity of a deed of separation was drawn in question. In
that case, the Court set aside the deed, on a bill filed by the
wife, but expressly waived the decision of the general ques-
tion, as to whether any deed of separation was valid to any
extent, or for any purpose.

The question need not be decided now. I only state what
seems to be the weight of authority; and as a concessum to
the appellees, let it be that the deed is valid to the extent be-
fore indicated. This conceded, it is quite plain, that the es-
tate acquired by the wife under the deed is a separate estate.
It is not so declared in express terms. That was not neces-
sary; no particular phrascology is necessary to ¢reate such an
.estate. Asin all instruments to be construed, the controlling
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test i8 the intent of the parties. Prout v. Roby, 15 Wall U.
S. R. 471, 474; Bank of Greensboro v. Chambers and others,
2 Va. Law Journal 469. The conveyance and assignment
were by the husband for the wife’s “‘express use, support, and -
maintenance,” and the deed contains a covenant of indemnity
to the hnsband against the wife's debts. Such a deed neces-
sarily excludes the husband’s marital rights, and of itself im-
ports a separate estate of the wifc in the property set apart
to her use; otherwise, it wouid be ineffectual for the pur-
poses manifestly econtemplated. Leake, trustee v. Benson and
als., 29 Gratt., 153, 156; Steel v. Steel, 1 Ired. Eq. Re., 452,
455; 1 Bishop on Law of Married Women, § 838, citing G'aines
v. Poor, 3 Met. Ky. Re., 508. In that case, the words were
“in trust for Mrs. Gaines.” Bullitt J. is reported as saying,
“In the case before us, though the contract does not employ
any of the usual technical words to create a separate use, yet,
as it shews that a separation was intended between Gaines
and his wife, and the property was conveyed to Poor, in trust
for her, in view of such separation, it is clear a separatc use
was intended.”

It may be further conceded, that Mrs. Harshberger had the
power to charge this separate estate with the payment of any
debt she might create, restrained, perhaps, from anticipating
any instalment of the money secured to her use before they
became due, and that when the services were rendered for
which a claim is asserted, the amount subject to be charged
exceeded the estimated value of the services.

And it may be further conceded, that if Mrs. Harshberger
contracted any debt or liability to her daughter Mrs. Alger
for services rendered, such debt or liability was a charge on
the separate estate.

The liability of a married woman’s separate estatc for her
engagements depends upon her intention to charge it. Her
intention to charge the estate must be made to appear. It
may sometimes be implied. For example, it she exccute a
bond or note, whether as principal or surety, she must be
presumed to have intended a charge on her estate, since in
no other way can the instrument be made effectual.  Burnett
and wife v. Hawpe’s Ezor., 25 Gratt., 481; Darnall and wife
v. Smith’s adm’r and als., 26 Gratt., 878.

If the husband and wife are living together, and the wife,
having a separate estate, purchase googs for herself or her
family, or contract for services, it is not necessarily implied
that she intends a charge upon her estate. It is rather to be
inferred, in the absence of proof, direct or circumstantial, to
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the contrary, that in making the purchase or contracting for
the services, credit was given to the husband, and that she
was acting as his agent. If, however, she it living apart from
her husband, with a separa‘e estate, and especially if, under
articles of scparation, it has been stipulated that the husband
is not to be bound for her debts, it must be inferred, I admit,-
that she intended to charge her own estate.

In Johnson v. Cummings, 1 C. E. Green’s Rep., 97, the Chan-
cellor said, “The general principle is that a married woman is
enabled in equity to contract debts in regard to the separate
estate, and the estate will be subject in equity to the pay-
ment of such debts. In order to bind the scparate estate, it
must appear that the engagement was made in reference to,
and upon the faith and credit of the estate. But where a
married woman, living apart from her husband and having
a separate estate, contracts debts, the Court will impute to
her the intention of dealing with her separate estate, unless
the contrary is shown.” Notes to Hulme v. Tenant, 1 Lead.
Cas. Eq. (4th Amer. ed.) part 2, top p., 760.

With the concessions already made—that the deed of sep-
aration, to the extent of the estate settled to the use of the
wife was valid, that the estate thus created was the separate
estate of the wife, that she had the power to charge it with
her debts to the extent indicated, and that if she contracted
any debt or liability to her daughter for services, she must
be presumed to have intended such debt or liability as a
charge on her estate, the casc is narrowed down to the single

uestion, did she ever contract any such debt or liability?
‘lla.m free to say, that I do not think she ever did.

Soon after the separation of Harshberger and his wife, as
before stated, he lett the State and never returned. All of
the daughters except Mrs. Alger, left soon after the termina-
tion of the war. Mrs. Alger remained, and also a grand-
daughter of Mrs. Harshberger. They all lived together,
whether in the house of the old lady, or in Mrs. Alger’s
house, does not distinetly appear. For about two months
before her death, Mrs. Harshberger was confined to her bed
by sickness and was helpless, and for some ten or eleven
months immediately preceding, she could not rise from her
bed without assistance, but when assisted she could get up
and walk about the house. Before that time, it seems, she
went about and did light household work. Iler daughter
and grand daughter, the latter being some seventeen or eigh-
teen years old when her grandmother died, waited upon and
nursed her while sick, and during the period of her sickness,
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and before that time, the two attended mostly to the house-
hold work, the daughter taking the chief management and
also directing the farming and out-door business. Some of
the witnesses speak of her chopping fire wood, but Mus.
Bloser, who had the best opportunity of knowing, says, “that
they had people hired to chop wood.” Supplies were derived
in common from the land of Mrs. Harshberger and the land
owned by her daughters, these lands being, it would seem,
sometimes kept and cultivated and at other times rented out.

The Commissioner allowed Mrs. Alger for her services,
$4 per week for the last year of her mother’s life, $1 per
week for the year next previous, and 75 cents per week for
the three preceding years, with interest on the several annual
sums from the end of each year, making in the aggregate
$550.41 as of the 19th November, 1877.

Although these charges run through the last five years of
Mrs. Harshberger’s life, she was never heard once to allude
to any agreement or understanding of any sort looking to
compensation being made for these services. Had it been
contemplated that the services should be paid for, some ar-
rangement, uo doubt, to that end would have been entered
into and would most probably have been spoken of. It might
be reasonably expected, that there would have been some
writing between the parties showing the contract, or at least
some verbal agreement made or acknowledged in the presence
of witnesses; or asthe old lady had the power under the deed
to dispose of the residuum of her property by will, she might
have bequeathed it or a part of it to her daughter. Nor did
Mrs. Alger ever assert any claim for these services during the
life-time of her mother, or so far as appears, ever mention
the subject to her mother; nor did she ever assert any such
claim against her mother’s pcrsonal representative, who
qualified some three ycars after her mother’s death and pro-
ceeded to collect what was due to the estate, nor did she as-
sert a claim against any one until after the death of her father
in the year 1875, and the qualification of an administrator
of his estate in the year 1876, after which, she and her hus-
band filed their bill in this case against that administrator,
seeking a distribution of the estate and payment for the ser-
vices aforesaid.

Thus, as it seems to me, there is not only no express con-
tract for the services proved, but no contract can be justly
implied. The evidence rebuts the presumption of any con-
tract. The services were just such as any child, prompted
by filial affection and impelled by a sense of duty, might be
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expected, under the circumstances, to render checrfully and
gratuitously to an aged mother; and I am of opinion, that the
services in this case proceeded from these praiseworthy mo-
tives, and from no expectation, at the time they were rendered,
either on the part ot thec mother or daughter, that they were
to be paid for. As said by a Pennsylvania Judge in a like
case, “they were the results of the relation, not the fruits of
a contract.” Agunew J.in Leidig v. Coover’s Ex’ors, 47 Penn.
St. Rep., 535.

As between parent and child (adult), the common law im-
poses no obligation upon cither to support the other, not even
to furnish necessaries in the strictest sense of that term; but
there is a Ligh moral duty on each to render the other all
needful assistance. In England and in some of the Ameri-
can States, there are statutes enforcing that duty. 2 Kent’s
Com. 207, 208 (side pp). We have no such statute in Vir-
ginia.

Whenever, therefore, compensation is claimed in any case
by either against the other for services rendered or the like,
it must be determined from the particular circumstances of
that case, whether the claim should be allowed or not. There
can be no fixed rule governing all cases alike. In the absence
of direct proof of any express contract, the question always
is, can it be reasonably inferred, that pecuniary compensation
was in the view of the parties at the time the services were
rendered ;. and the solution of that question depends on a
consideration of all the circumstances of the case, the rela-
tion of the partics being one of thgse circumstances.

In Williame v. Stonestreet, 3 Rand., 559, a charge by a son-
in-law for nursing his father-in-law in his last illness was re-
jected, Judge Cabell, delivering the opinion of the Court,
saying, “that there was no contract, express or implied, and
considering the relation between the parties, the services were
such that no compensation ought to have been expected.”
Sce 2 Parsons on Contracts (5th cd.) 46; Schouler on Domes-
tic Relations, 872; Bump on Fraudulent Conveyances, 257;
and the numerous authorities cited by these authors, on the
doctriné of presumption in cases like the present.

If there had been a contract for compensation in this case,
it is difficult to perccive how the bar of the act of limita-
tions, relied on by the administrator, could be avoided. In
demands strictly legal, of which equity has jurisdiction con-
current with the law Courts, cquity follows the law literally
in applying the statute of limitations, acting, according to
what would seem to be the better opinion, in obedience to
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the requirements of the statute; while in cases of claims of
an cquitable nature, it acts by analogy, that is, it applies the
same bar to such claims that would be applied at law, under
the statute, to legal claims of analogous character. To some
cases this rule has no application. It is never applied to con-
troversies between trustee and cestui que trust in cases of sub-
‘sisting technical trusts, cognizable only in courts of cquity ;
and 1n cases of concealed traud or mistake, the act is not al-
lowed to run except from the discovery of the fraud or mis-
take. Rowe v. Bently and als., 29 Gratt., 756, 759, et seq, and
cases there cited.

It Mrs. Alger had any valid claim, it acerued in the life-
time of her mother, was a claim against her mother’s scperate
estate, and was therefore an equitable demand. It could
have teen enforced only in a court of equity. A legal claim
of like character must have been asserted within five years
from the time right of action accrued thercon.  The running
of the statute, commencing in the life-time of Mrs. Harsh-
berger, would not have been suspended by her death, or be-
cause of the lapse of time before there was an administrator
of her cstate. 1 Rob. Prac. (new ed.,) 591 and cases there
cited. And so, on principle, of the cquitable demand against
her estate.

Upon the death of Mrs. Harshberger, her estate was de-
volved by operation of law on her administrator, whose duty
it was to administer it, and after the payment of funeral ex-
penses, charges of administration, and all debts against the
estate, to pay over the surplus to her surviving husband, who
was her sole distributee under the law (Code of 1873, Ch.
119, §10), or after his death to his administrator. The admnin-
istrator of Mrs. Ilarshberger, therefore, should have been
made a party to this suit; but inasmuch as it appears that
pending the suit he had his accounts as administrator stated
and settled by a commissioner of the Court, and he then paid
over the balance in his hands to the administrator of the hus-
band, which balance was thus brought under the control of
the Court in the cause, and this proceeding seems to have
been acquieseed in by the parties, his presence as a party was,
perhaps, not indispensable.

In any view I can take of this case, I am of opinion, that
the decree of the Circuit Court is erroncous, and should be
reversed, that the exceptions of the appellants to the report
of the commissioner, allowing the claim of the appcllees,
Alger and wife, for the services of Mrs. Alger should be sus-
tained, and that the cause should be remanded to the Circuit
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Court for further procecdings to be had therein, in order to
final dccree, in conformity with the views herein expressed.

The other judges concurred in the opinion of Burks J.

DEecree REVERSED.

SUPREME COURT OF APPEALS OF VIRGINIA.
January TEerM, 1879.

TREVILLIAN’S EX’ORS v. GUERRANT’S EX’ORS.

1. Where an execution debtor, has ckoses in action due to him at the date of the
delivery to the sheriff, of an execution against him, and on which a lien s
created under 4 3 of chapter 184 of the Code of 1873; although the execu-
tion is returned unsatisfied, and the lien is not enforced in the lifetime of the
debtor, such lien is not affected by his death, but continues, and may be en-
forced thereafter on said ckoses in action.

2. Quare. As to property, capable of being levied on, but not levied on, in the
lifetime of the judgment debtor ?

From the Circuit Court of Goochland county.

The facts are sufficiently stated in the opinion of the Court.
Guy § Gilliam and Hudnall for the appellants.

W. B. Pettit for the appellees.

StapLes J.—This is an appeal from a decree of the Circuit
Court of Goochland county. There is but asingle pointin the
cage, and that will be better understood by a brief statement
of the facts. William Holland recovered a judgment for
money against John M. Trevillian in the County Court of
Goochland ; an execution on this judgment was sued out
on the 22d of June, 1871, and made returnable to the follow-
ing September rules. The execution was returned by the
sheriff unsatisfied. At the time of its delivery to the sheriff,
Trevillian, the debtor, had funds to his credit in the Union
Bank of Richmond, and he was also the owner of a Richmond
City bond, amounting to about one thousand dollars. Hol-
land, the judgment creditor, died in September or October,
1871, and Trevillian died about the 1st of May, 1872—no
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effort having been made in the lifetime of either to enforce
the lien of the execution against these choses in action. The
controversy here is between the representatives of Iolland
on the one hand, maintaining the execution lien upon the
funds in bank and the proceeds of the Richmond City bond,
and the other creditors of Trevillian controverting the lien
and claiming the funds as assets in the hands of the personal
rg%)lr_'esentatives, to be applied ratably to all the debts of Tre-
villian.

The sole question, therefore, to be decided, and the only one
intended to be, is whether the lien of an execution upon the
debtor’s choses in action, not enforced in his lifetime, con-
tinues after his death, as against the other creditors of the
debtor. :

This question must be solved by the provisions of sections
three and four of chapter 188, Code of 1849—Code of 1878,
chap. 184, page 1179. '

The first of these sections declares that a writ of fieri facias,
in addition to the effcct it has under chapter 187, shall be a
lien from the time it is delivered to the sheriff to be executed
upon all the personal cstate of the debtor, although not
levied on, nor capable of being levied on, under that chapter,
except that as against an assignee of any such estate for val-
uable consideration, or a person making payment to the judg-
ment debtor, the lien, by virtue of this section, shall be valid
only from the time he has notice thereof.

The fourth section provides that the lien acquired under
the preceding section shall cease whenever the right of the
Jjudgment creditor to levy the fieri facias under which the lipn
arises, or to levy a new exccution on his judgment, ceases or
is suspended by a forthcoming bond given and forfeited, or
by a supersedeas or other legal process. It is conceded that
under the third section the lien of an execution upon the
debtor’s choses in action is a legal lien, and continuing in
its nature ; that it does not cease with the return day, and
that it is good against all persons except an assignee for valu-
able consideration without notice. This is settled by the de-
cisions of this court in Puryear v. Taylor, 12 Gratt., 401,
Evan’s trustee v. Greenhow et. als., 15 Gratt., 153, Chanon ¢
Co. v. Boswell, 18 Gratt., 216.

It is insisted, however, that, under the fourth section,
whenever the right to levy an execution, under which the lien
arises, or the right to levy a new execution upon the judg-
ment ceases from any cause, whether it be payment of the
debt, the statutes of limitation, or otherwise, the lien given
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by the third scction also ceases; and, inasmuch as the
right to levy a new execution terminates with the death of
the debtor, the lien acquired under the original exccution
necessarily terminates with it, if not enforced in the lifetime
of the debtor.

The argument of the learned counsel proves too much; for
if the lien acquired under the third scetion ceases whenever
the right to levy ceases from any cause, then the lien is lost
whenever the return day of the exceution passes without a
levy, for there can be no levy after the return day. Itis
manifest it was not the design of the fourth scction to pro-
vide for any case in which the lien of an execution might be
at an end. It was unnecessary to do so. It was unneces-
sary to declare that the lien should ccase upon the payment
of the dcbt, or upon its discharge or extinguishment by any
of the causes whieh, under the rreneral law would have that
effeet.  In such cases the lien would of course, cease with-
out any special enactment so declarmg The real purpose of
the section was to provide that certain causes should have the
effect of putting an end to the lien, which perhaps of them-
selves, without some such provision, would not have accom-
})hbh(,d that object. In other words, whenever the right to

evy ceased or was cven suspended by the forthcoming bond,

iven and forfeited, a superscdeas, or other legal process, the

ien acquired by suing out the exccution also ceased. A
forthcoming bond sometimes operates as a satisfaction of the
debt and Jud«rment thereon, and sometimes a mere suspen-
sion of the right to sue out other executions. When for-
feited, it is a bar to any further proccedings on the original
Jud(rmeut until quashed, even though defective ; so t]mt if it
1s never quashed, the right to levy a new execution upon. the
original judgment ceases—is gone forever. The creditor
must rely upon the sccurity atforded by the bond and the
judgment thereon. On the other hand, if the forthcoming
bond be quashed, as faulty, the creditor has his 1'emedv
against the officer if he is in” default, or he may resort to his
original judgment, and sue out executions thereon, precisely as
if no bond had been taken. But in either event, by the ex-
press terms of the fourth section, the lien of the 01’10'111‘1] ex-+
ecution upon the choses in action is gone ; so that the word
ceases, upon which counsel lays so much stress, has its"ap-
propriate place and signification in connection with the op-
eration of the forthcoming bond, and the same thing is true
with respect to the supersedeas and other legal process.

The Legislature, in taking away the creditor’s lien in this
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class of cases, must have supposed it was giving him a se-
curity equally, if not more etlicient in many respects. It is
easy to understand, therefore, why provision was made for
the termination of the lien after a forthcoming bond, taken
and forfeited, supersedeas bond and process of a like char-
acter. But it is difficult to understand upon what principle
the creditor is allowed to acquire a lien only to be defeated
without affording him any other security. It can scarcely be
supposed it was the purpose of the Legislature that the death
of the debtor should deprive onc creditor of the results of
his superior diligence for the henefit of other creditors who
have been less diligent. At common law, when an execu-
tion is delivered to the sheriff, he may procced to levy and
sell, nothwithstanding the death of the debtor, and it may
fairly be presumed it was intended to make the lien of the
execution equally effective with respect to the choses in ac-
tion. '

It is true that the statutes relating to the administration of
estates prescribe that the assets shall be applied to the pay-
ment of certain debts in the order of priority, and after that
ratably to all other debts. But it has never becn supposed
that these statutes were designed to interferc with bona fide
liens obtained in the lifetime of the debtor. The personal
representative holding the assets for the benefit of creditors
or legatees, does so in subordination to all valid incumbrances
thereon, whether voluuntarily given by the debtor or obtained
against him by process of law.

It has been argued that while the provisions of chapters 187
and 188 (Code 1849) were doubtless designed as a substitute
for the old ea. sa.,the lien of an execution uuder the section al-
ready cited is notin its cffects co-extensive with the remedy by
ca. sa., unless, and until the creditor has procceded to entorce
the lien in the lifetime of the debtor, by process of garnish-
ment or interrogatories to the debtor. Now, it may be con-
ceded that the lien of the ca. sa. was merely inchoate, and
could not be enforced so long as the debtor chose to remain
in prison. But when he was once discharged by taking the
oath of insolveney, the lien became pertect and complete,
and all his goods and chattels, rights and credits, became
vested in the sheriff for the benefit of the creditor, and neither
the death of the debtor nor any other event could defeat this
lien without the consent of the creditor. The revisors, in
their report, say that chapter 188 was intended -to provide
for the creditor as eficient remedies as he had when the deb-
tor was discharged by taking the oath of insolvency.—2 Rev.
Rep., 926.
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In Puryear v. Taylor, 12 Gratt., 408, Judge Samuels, after
quoting the language just given, said: “The revisors accord-
ingly reported a section of the statute giving the creditor the
remedy indicated by them, and the General Assembly, in
substance, adopted the suggestion which is found embodied in
section third, chapter one hundred and eighty-cight.” And in
Chanon § Co. v. Boswell, 18 Gratt., 225, the President, speaking
for the whole court, said of the lien acquired under this third
section : “In its nature, it is more like the lien for which, in
part, it was intended as a substitute, and which a creditor for-
merly acquired when his debtor took the oath of insolvency.”

These authorities settle it, beyond question, that the lien ac-
quired under sections 8d and 4th of chapter 188 (Code,1849)
upon the debtor’s choses in action, is, in its nature,substantial-
ly the same as the lien of the ca. sa. after the debtor bad taken
the oath of insolvency—a lien complete and unconditional,
and in no manner impaired by the death of the debtor. The
remedies afforded by the other sections of the same chapter
(188) were designed simply to enforce this lien of the execu-
tion. Thelienitself is as complete and pertect without them
as with them. It continues in full force, although the credi-
tor should never resort to those remedies. This is tully set-
tled by the case of Chanon & Co. v. Boswell already cited.
Speaking of the interrogatories to the debtor, and the pro-
cess of garnishment, the court says: “These proceedings do
not give a lien, general or specific. They are merely a means
founded by law for the enforcement of a legal lien which al-
ready exists.” It may, therefore, be safely assumed that the
lien of a writ of fieri facias upon the debtor’s choses in action,
although not asserted in the lifetime of the debtor or credi-
tor, is not defeated or impaired by the death of cither or
both, and this lien may be enforced in a suit for the admin-
istration of the assets, or by the remedies provided in the
same chapter, asserted in the proper court. The inconve-
nicnces which the learned counsel supposes will result to the
personal representative from the existence of this lien, are, in
a great degree, imaginary. An examination of the records
will generally shew the executions in force against the dece-
dent estate. DBesides, the personal representative is not com-
pellable to pay any debt in the absence of a specific lien un-
til after the lapse of twelve months from the date of his quali-
fication ; and if after that period he makes such payment, he
cannot thercby be held personally liable for any debt or de-
mand against the decedent of cqual or superior dignity,
whether it be of record or not, unless before such payment
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he shall have notice of such debt or demand. Code of 1873,
chap. 126, sec. 26. The various provisions authorizing theac-
counts to be laid before a commissioner for settlement, and
creditors and others interested to be summoned to prove
their claims, will generally sccure the presentation of all de-
mands against the estate. However this may be, the argu-
ment, ab inconvenienti, is one properly addressed to the Leg-
islature, and not to the courts. g‘or these reasons, we are of
opinion there is no error in the decree of the Circuit Court,
and the same must be affirmed.

The other *judges concurred.
: DECREE AFFIRMED.

Note.—In McCance, survivor, v. Allen's ex’x, &e., decided in the Chan-
cery Court of Richmond since the decision of the above case, Judge Fitz-
bugh has held, that the principles of this case apply as well to propertg' capa-
ble of being levied on, but not levied on, in the lifetime of the judgment
debtor, as to choses in action.—Eb. .

SUPREME COURT OF APPEALS OF VIRGINTIA.
JanxvuarY TerM, 1879.

NOBLE AND WIFE v. CITY CF RICHMOND.

1. A municipal corporation, which, by its charter, has the power to lay out, im-
prove. light and keep its streets in order, is liable in damages at the suit of
an individual, who sustains injuries by reason of the neglect of said corporation
to keep its streets in a proper and safe condition.

2. But this rule only applies to municipal corporations, proper,and not to guasi
corporations, such as counties, townships and New England towns, unless
they are so declared to be liable by some statute.

3. The grant of power in the charter of a city to the council to lay out, improve,
light, &c., its streets, is a grant to the corporation, and is of such a character
as to prevent its exercise by any other person or body.

4. The action cannot be maintained solely on the defects or want of repairs in the
street or sidewalks, but the plaintiff must allege and prove that the corpora-
tion had notice of such defects (which notice may be implied), and that he
was injured, either in person or property, in consequence of such defects in
such street or sidewalk.

This was an action of trespass on the case, brought in the
Circuit Court of the city of Richmond, by Wm. M. Noble
and Olivia E. his wife, against the city of Richmond, for
alleged injuries sustained by said Olivia E. by falling in a
hole in the sidewalk of one of the streets of said city, while
going to church at night, there being no light near said hole.
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The damages were laid at $5,000, and the plgintiffs averred
notice to the city of the dangerous condition of the hole in
the sidewalk, and its ncglect in repairing it long before the
accident. The defendant, by counsel, demurred to the decla-
ration, on the ground that it was not liable in such an action,
and the Circuit Court sustained the demurrer. The plain-
tifts then applied for, and obtained, a writ of error to that
Jjudgment.

John S. Wise and James Lyons, Jr., for the plaintitfs.
A. M. Keiley for the defendant.

AxpErsoN J.  This ease was brought up upon a demurrer
to plaintitty’ declaration, and raises the question as to the
civil liability of municipal corporations for injuries to private
persons, caused by detective and unsafe strects and sidewalks.

The city of Richmond—the defendant—is a municipal cor-
poration, chartered by an act of the Legislature of Virginia.
Among the many important powers vested by the charter in
the Couneil, is the power over the strects and public alleys
of the city—to close or extend, widen or narrow, lay out and
graduate, pave and otherwise improve them; to have them
properly lighted and kept in good order; tliecy may build
bridges in and calverts under the streets, and may prevent
or remove any structure, obstruction or encroachment over
or under, or in a strect or alley, or any sidewalk thereof.
And they are mvested with power to prevent the cambering
of streets, avenues, walks, public squares, lanes, or bridges
in any manner whatever. _

The grant of these powers to the City Council is a grant
to the corporation (16 New York R., p. 170. Opinion of
Sclden J.in West v. The Trustees of the Village of Brockport.
In note), and the grant to the corporation is of a character
to exclude its exercise by any other. The City Corporation,
by its charter, has the exclusive power to keep the streets and
sidewalks in repair and safe condition, and if they neglect to
do it, there is no other who has the power to do it, and so it
will not be done at all. The terms of the grant, therefore,
imply a duty on part of the defendant to keep the streets and
sidewalks of the city in good order and safe condition. And
80, “where the duty to repair is not specifically enjoined,
and an action for damages, cansed by defective streets, is not
expressly given (it is said, 2 Dillon on Municipal Corpora-
tions, § 789, p. 917, ch. 23), still both the duty and the habil-
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ity, if there be nothing in the charter or legislation of the
State to negative the inference, has often, and, in our judg-
ment, properly been deduced from special powers conferred
upon the corporation to open, grade, improve and exclu-
sively control public streets within their limits, and from the
means which, by taxation and local assessments, on both, the
law places at its disposal to enable it to discharge this duty.”

The means to perform the duty of maintaining the streets,
‘in a safe condition, by authority to levy taxes or impose local
assessments, is conferred upon the defendant by its charter.
If this view is correct, it is undoubtedly a duty devolving upon
the corporation of Rfchmond city—the defendant—to keep
its streets and sidewalks in repair and in safe c¢ondition. If
it neglects to keep any of them in repair and in safe condi-
tion, by reason whereof private persons, without fault on
their part, have sustained injuries, is the city liable in a civil
action for damages ?

The books distinguish between municipal corporations
proper and quasi corporations, such as counties and town-
ships, and New England towns. Itis almost universally con-
sidered that the latter are not liable to a civil action for dam-
ages occasioned by defective roads and bridges under their
control, unless 8o declared by statute. There is no common
law obligation upon them, it is held, to repair highways or
bridges within their limits, and they are only obliged to do
80 by force of the statute. Even when the Legislature en-
joins on them the duty to make and repair roads, &c., and
grants the power to levy taxes therefor, it has generally been
re%arded as a public and not a corporate duty, and these
political subdivisions of the State, on whom the duty is im-
posed, as State agencies, are not-liable to a civil action for
damages caused by the neglect to perform the duty, unless
the action is expressly given by statute. Butin a recent case °
(Bigelow v. Randolph, 14 Gray., Mass. 541), Mr. Justice Met-
calf says: “This rule of law, however, is of limited applica-
tion. It is applied, in the case of towns, only to the neglect
or omission otP a town to perform those duties which are im-
posed on all towus, without their corporate assent, and exclu-
sively for public purposes; and not to the neglect of those
obligations which a town incurs when a special duty is im-
posed on it, with its consent, express or implied, or a special
authority is conferred on it at its request. In the latter cases
a town is subject to the same liabilities, for the neglect of
those special duties, to which private corporations would be,

if the same duties were imposed or the same authority con-
7
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ferred on them, including their liability for the wrongful neg-
lect as well as the wrongful acts of their officers and agents.”
And this cemports with the reason which has been assigned
for the distinction betwen these quasi corporations and cor-
orations proper—that is, municipal corporations—why the
ormer are exempt, whilst the latter are not, from liability to
damages in civil actions for injuries to private persons, caused
by defects in the public highways, streets or sidewalks with-
in their respective limits—to wit: that the duties are im-
posed on the former by the mandate of the law, without their
assent, and the authority conferred on_them as agents ot the
public without special advantage to them, not by their request;
whilst upon the latter the power is conferred by their request,
which may be wielded for their advantage, and the duties
are voluntarily assumed by them, in consideration of special
and valuable benefits, which, as corporations, they denive
therefrom, and other privileges and franchises conferred by
their charter. As was said in Meares v. Commissioners of Will-
mington (9 Iredell, 80), “when the sovereign grants power to
a private corporation to construct a railroad, the grant is
made for the public benefit, and is accepted because of the
benefit which the corporation expects to derive by makin
money ; so when the sovereign grants power to a municipa
- corporation to grade the strects and keep them in repair,
the grant is made for the public benefit, and is accepted by the
corporation for the bencfit which it expects to derive by
making it more convenient for the citizens—the members of
the corporation—to pass and repass in the transaction of busi-
ness, and by the greater inducements it holds out to others
to frequent the town, and thereby add to its business. The
stockholders in the one case and the citizens in the other de-
rive special benefits which are not shared by the citizens of
the State generally.”

It is a general principle of law, and it is founded in reason,
that where one suffers an injury by the neglect of another to
perform a duty, in the performance of which he is interested,
he has against him a right of action. This doctrine applies
not only to individuals, but to private corporations aggregate,
and it obliges such corporations to respond in a private ac-
tion, though the action be not given by statute, for the dam-
ages which another has sustained by reason of its neglect or
default to perform any corporate duty. Riddle v. Proprietor
of Locks and Canals, dc., 7 Mass., 169; Wild v. Proprietors,
gc., 6 Greenlf., 93; Ward v. Turnpike Co., Spencer (N. J.),
323, 825; Parnaby v. Canal Co.,11 A. & E., 223.
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The principle which lies at the basis of the decision in
Henley v. Muayor, ge., of Lyme Regis (5 Bing. 91; 8 Barn. &
Adolph, T7), as stated by Mr. Justice Selden in West v. The
Trustees of the Village of Brockport (16 New York R., 163 in
note), and of the series of English cases, upon authority of
which that case was decided, 18, “That whenever an indi-
vidual, or a corporation, for a consideration received from the
sovereign power, has become bound by covenant or agree-
ment, either express or implied, to do certain things, such
corporation or individual is liable, in case of neglect to per-
form such covenant, not only to a prosecution by indictment,
but to a private action at the suit of any person injured by
such neglect. In all such cases, the contract made with the
sovereign power, is deemed to enure to the benefit of every
individual interested in its performance.” In Sawyer v.
Com., 17 Gratt., Joynes J., speaking for the whole Court,
announces the same principle, ¢. e.: “That when the au-
thority, though for the accomplishment of objects of a pub-
lic nature, and for the benetit of the public, is one, from
the exercise of which the corporation derives a profit; or
where the duty, though of a public nature and for the pub-
lic benefit, may fairly be presumed to have been enjoined
upon the corporation in consideration of privile%es granted
to and accepted by it, the exemption does not apply,” and the
reason he assigns, why the corporation is not exempt from
liability in a civil action, though differently expressed, is sub-
stantially the same; that “the corporation is not acting
merely as an agent of the public, and with a view solely to
the public benefit, but that in the former (where it derives a
profit), it is pursuing its own interest and profit, and in the
latter is executing a contract, for which it has received a con-
sideration.” This Court, also, in City of Richmond v. Long’s
adm’r, recognized the doctrine, that where a municipal cor-
poration acts in the exercise of powers, or the discharge of
duties, in nowise discretionary or governmental, but purely
ministerial in their character, it incurs, like a private person,
the common law liability for the acts of its servants; and it
does not matter, as was once intimated, if there be the ab-
sence of special rewards or advantages, it being considered
and allowed that such gratuitous function is to be regarded
as a burthen accepted under the charter in consideration of
its privileges.”

The case of Henley v. The Mayor § Burgesses of Lyme-
Regis, surra, went from the Common Pleas, through the.
King’s Bench, to the House of Lords. And the counsel for the.
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plaintiff in the House of Lords contended that every breach of
a public duty, or neglect of what the party is bound to per-
form, working wrong or loss to another, is injurious and ac-
tionable, a principle hereinbefore alluded to, and cited
Sutton v. Johnston (1 T. R., 784), and Russel v. The Men of
Devin (2'T. R. 661). DButit appears that the decision was not
upon that ground, from the opinion of Park J., the only opinion
given in the House of Lords, who, after quoting the charter,
said, “ Now, these words are undoubtedly an expression of
the King’s will, that the corporation shall repair, but they
are not the less a consideration on that account; on the con-
trary, they show the consideration for the grant, the motives
inducing the King to make the grant, and consequently the
terms and conditions on which the grant was to be accepted.”

Mr. Justice Selden, in West v. Lrockport, supra, very truly
remarks, “That such charters are never imposed upon muni-
cipal bodies, except at their urgent request. While they may
be governmental measures in theory, they are, in fact, re-
garded as privileges of great value, and the franchises they
confer are usually sought for with much earnestness before
granted. The surrender by the government to the munici-
pality of a portion of its sovereign power, if accepted by the
latter, may, with propriety, be considered as affording ample
consideration for an implied undertaking on part of the cor-
poration, to perform with fidelity the duties which the charter
imposes.™

Mr. Justice Cooley, in a dissenting opinion in Detroit v.
Blackeby,21 Mich.,says, “ The New York Courts have invaria-
bly held that when the people of the municipality accepted the
charter which they thus solicited, a contract was implied on
their part to perform the corporate duties. They have al-
ways denied that, in this respect, there was any difference
between a municipal corporation and a private corporation
or private individual, who had received from the sovereignty
a valuable grant, charged with conditions,” and he cites nu-
merous decisions of the New York Courts, which fully sus-
tain the assertion. He cites also the decisions of other
States—of North Carolina, Pennsylvania, Indiana, Alabama,
Connecticut, Illinois, Maryland and Wisconsin, and the two
decisions of this Court, before referred to. He also refers to
decisions of the Supreme Court of the United States. These
cases, and others which might be cited, though all of them
may not go to the full extent of his proposition, I thiuk,
fully maintain the doctrine, that municipal corporations are
liable in civil actions for neglect of duties, in cases like the
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present, to a private citizen, who has been injured by such
neglect. The doctrine of Henley v. Mayor, gec., of Lyme
Regis, as applied in West v. Rockport, Mr. Cooley says, is
denied in no State, except in New Jersey, and in that State,
the authorities to which he referred, seem to have been
passed over in silence, and perhaps were not observed.

In the recent case of Barnes v. District oy Columbia, 1 Otto,
p- 551, the Supreme Court of the United States maintained
the liability of municipal corporations to civil action for in-
juries to a private individual caused by their neglect to keep
the strects or sidewalks in repair. Mr. Justice ITunt, in de-
livering the opiuion in which a majority of the Court con-
curred, says, that the decisions holding the doctrine *“that a
city is responsible for its mere negligence, are so numerous
and so well considered, that the law must be deemed to be
settled in accordance with them; gnd cites many of them,
including the two Virginia cases cited supra. Detroit v.
Blackeby, supra, is referred to and disapproved of, whilst
the conclusions of Mr. Justice Cooley, in his dissenting opin-
ion, are maintained.

But no one can maintain an action against the city,
grounded solely on the defect or want of repair of the street
or sidewalk, but he must allege and prove that the corpora-
tion had notice of the defect or want of repair—which no-
tice may be implied—and that he was injured, ecither in per-
son or property, in consequence of the unsafe and inconve-
nient state of the strect or sidewalk. Weightman v. The
Corporation of Washington, 1 Black’s R., p. 52. In this case,
the defect in the sidewalk, and the injury caused thereby to
the plaintiff, and that the Corporation had notice of it, are
all averred in the declaration, and must be taken to be true
on the demurrer. :

For the reasons stated, and upon the authorities cited, we
are of opinion that the plaintiffs, upon the case made by
their declaration, were entitled to their action against the
defendant for damages, and that the Court erred in giving
judgment for the defendant. We are, therefore, of opinion
to reverse the judgment with costs, and to remand the cause
to be proceeded with, in conformity with the principles herein
declared. )

CHRISTIAN, STAPLES and Burks JJ’s. concurred.

Moncure P. dissented.
JUDGMENT REVERSED.
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SUPREME COURT OF APPEALS OF VIRGINIA.
NovemBer TERM, 1878. .

KING’S EX’ORS v. MALONE AND ALS.

Daniel Malone, a few days before his death, made a deed by which, in con-
sideration. as expressed in the deed, of one thoueand dollars, he con-
veyed to his children, Ro. G. and Ella V. Malone, four hundred acres
of land. Daniel Malone’s estate proved to be insolvent, and John J.
Crawford and C. W. Coker, two of his creditors, filed a creditor’s bill
against Ro. G. and Ella V., to set aside the deed to them, as baving
been made without consideration deemed valuable in Jaw, and with in-
tent to hinder, delay and defraud the creditors of said Daniel Malone.
Robert G. and Ella V. Malone answered the bill, insisting that the deed
was for valuable consideration, &c. Rotert G. claiming that his father
was indebted to him for services in an amount greater than 81500 ; and
Ella, that he owed her for money loaned him at different times, more
than 35600, Whilst this suit was pending, Robert G. and Ella V. con-
veyed to their counsel, Jones & Bernard, one undivided third of the
land conveyed to them by the deed from their father, in consideration
of services rendered, and to be rendered in said suit. With this condi-
tion, *‘ this deed is intended to pass no title whatsoever to said parties
of the second part, unless they succeed in establishing the title of said
psrties of the first part to the tract of land hereinbefore mentioned.”
This case was decided in favor of the defendants.

Afterwards, Wiley King, another creditor of Daniel Malone, deceased, filed
his bill against Robert G. and Ella V. Malone. and Jones & Bernard,
charging that the deed to said Robert G. and Ella V. was without val-
uable consideration, and intended to hinder, delay and defraud the
creditors of said Daniel Malone. and that the defendants bad notice of
the fraud. All of the defendants denied notice of any intention on the
part of Daniel Malone to defrand his creditors. Robert G. and Ella V.
relied on the same grounds. stated in their answers in the former case,
and Jones & Bernard insisted that the conditions on which their deed
was made had been performed, and that they were purchasers for value.
The statements of Robert G. and Ella V. about the consideration in the
deed were not responsive to the bill, and there was not proof sufficient
to sustain them. The daughter offered none. The son proved that he
lived with his frmily, consisting of a wife and child, with his father, and
that he did work for him in the capacity of manager, &c., but there was
no proof of any contract between him and his father as to the price at
which he was engaged, and much of the evidence tended to shew that
his services were worth no more thau the expenses of his family, borne
by his father. There was no debt recognized by the father as existing
to be due either to him or his daughter at the time of the execution of
the deed, and but for the suggestion of a bystander at the time of the
execution of the deed, that the consideration had beiter be a monied
one, and that it had better be put one thousand dollars, it would, 10
:I;:{l probability, have been put in consideration of ** love and affection.’’

ELD:

1. That upon the evidence in this cause, the deed to Robert G. and
Ella V. was made without reference to any indebtedness of their
father, Daniel Malone, to them, if any such existed, but upon a con-
sideration not deemed valuable in law, and was therefore void as to
the creditors of said Daniel at the date of said deed.
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II. That the condition annexed to the deed to Jones & Bernard was not
performed by the decree in favor of Robert G. and Ella V. in the suit
of Crawford & Coker, but as creditors of Daniel Malone, not parties
to that suit, were not bound by the decree, the condition extended to
any other suit brought by such creditors, and as in this case, the court
be{d the deed to Robert and Ella void as to the creditors of Daniel
Malone, Jones & Bernard, had no title to the undivided third of the
land under the deed to them.

From the Circuit Court of Dinwiddie county.

The facts and points decided sufficiently appear in the head
notes.

Collier & Budd, for the appellants.

Jones & Bernard, Samuel D. Davies, and Gregory, for the
appellees.

Burks J. delivered the opinion of the court, in which
Moncure P., Christian J. and Staples JJs. concurred.

Anderson J. dissented.
DEcCrREE REVERSED.

SUPREME COURT OF APPEALS OF VIRGINIA.
NovemBer TErM, 1878.

HANNAH v. CLARKE, &C.

For many years Erwin owned a grist mill and Hannah a saw-mill, both of
which were propelled by water power, the water taken from the same
dam, and when there was not sufficient water in the dam to propel both.
the grist-mill bad the preference in the use of it. In 1851, Erwin sold
the grist mill, with the preference to a certain quantity of water, to
Clarke, Miller & Hall, and they changed the grist-mill to a paper-mill,
and changed the water wheels from breast to overshot wheels, which
required taking the water from the dam on a higher level. Soon after
the fitting up of the paper-mill, Clarke, Miller & Hall filed their bill
against Hannah and Erwin, alleging that Harnah was running his saw-
mill 8o as to interfere with the working of their paper mill, and praying
for an injunction to restrain him from so doing, and Hannah replied
that Clarke, &c., were using more water in running their paper mill
than was used in running the grist-mill, or conveyed to them by Erwin.
The Circuit Court dismissed the bill, as to Erwin, and perpetuated the
injunction as to Hannah, but without prei'.udice to his right to sue at
law, &c., and thereupon Hannah applied for and obtained an appeal
from said decree. HELD:
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1. That the relative rights of the respective proprietors of the grist and
saw-mills, to the water power, continued the same after the sale to
Clarke, &c., that they were before the sale.

2. Clarke, &c., had a right to convert their grist-mill into a paper-mill,
and were entitled to the same priority over the owners of the saw-
mill in the use of the water power for the operation ot the paper-mill,
to which they were previously entitled in the use of the water power
for the operation of the grist-mill ; but to no greater extent.

8. The case is one for the equitable jurisdiction of the court, and the
court should proceed to ascertain, define and settle the rights of the
parties to the use of the said water power.

From the Circuit Court of Augusta county.

Hugh W. Sheffey, for the appellant.

—— ——, for the appcllees.

Moncure P. read the decree of the court, in which the

other judges concurred.
DECREE REVERSED.

SUPREME COURT OF APPEALS OF VIRGINTIA.

Janvary TEerMm, 1879.

YOUNG AND ALS. v. DEVRIES AND ALS.

At the August term, 1866, of the County Court of Loudoun, Devries & Co.
obtained s judgment against Tazewell Lovett for $1.305.44, with inter-
est and costs, which was docketed November 15, 1866. The real and
personal estate of the judgn.ent debtor having been exhausted, and the
said judgment only partially eatisfied, proceedings were instituted to
subject the following real estate in the hands of vendees of the said
jud¢ment debtor, viz.: Lot No. 1, containing five acres, three roods
and eight poles, sold by Lovett and wife to Frederick Miller, and taken
possession of under a written contract, dated July 25th, 1854, but never
recorded. The deed to same was executed January 9, 1868, and re-
corded Ja.nuary 10, 1868.

Lot No. 2, containing ten acres, sold by Lovett and wife to Ellen Kelly and
others, and taken possession of under a written contract dated February
26, 1857, but never rec rded. The deed to this lot was executed Jan-
vary 25, 1867, and recorded March 8, 1867.

Lot No. 3, containing five acres, sold by Lovett to Mary Kelly and others,
and taken possession of under a writfen contract dated March 22, 18566,
but never recorded. The deed to this lot was dated November 27,
1866, acknowledged January 12, 1867, and recorded January 23, 1867.

Lot No. 4, containing 216 acres, 2 roods and 17 perches, was sold to Abram
Young by Robert Morris, who had purchased from Lovett about a year
or two before, and was put in possession under a parol contract; hav-
ing paid part of the purchase-money, he then sola to Young, who was
put between Young and Morris, and the purchase-money was paid undera
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written contract. The deed for this was made and acknowledged di-
rectly from Lovett and wife to Young, February 2 1868, but not recorded
until December 17, 1866.

Lo:i No. 5, containing 294 acres, was sold to William Brislau and Michael
Brislau, part in iiarch, 1859, and the residue in 1861. They took pos-
session at once uuder a parol contract, and paid the-purchase-money.
But the deed was not executed to them by Lovett and wife until De-
cember 18, 1866, and recorded on the 14th December, 1866. The Cir-
cuit Court held that all five of these lots of land were liable to the lien
of the appellee’s judgment obtained at the said August term, 1866, and
docketed November 15, 1866, and decreed a sale of said lands in de-
fault of payment of the amount due on said judgment; and from this
decree, ‘Foung, Miller, Ellen Kelly, Mary Kelly, Brislau and others,
the vendees of said lots of land, ap-.ealed. HELD * :
1. Lots Nos. 1, 2 and 3 having been sold, and taken Eossession of, by

the parties respectively under written contracts, which were never re-
corded as required by ¢ 6 of chap. 114 of the Code of 1873, and the
deeds to the same having been recorded subsequently to the date
of the judgment, and there being no evidence of any pre-existing pa-
rol agreements, they were properly subjected to th: lien of said judg-
ment, citing Edson v. Huff, 29 Gratl., 338; March, Price & Co. v.
Chambers, 2d Va. Law Journal, 4317.

2. The purchasers of Lots Nos. 4 and 5 baving been let into possession
under parol contracts, having paid the purchase-money, and being in
a condition to call upon the vendor for specific execution before the
judgment was rendered, they did not hold, under titles, which come
within the purview of the registration acts, but under equitable titles,
which could not be affected ﬁy said acts, and they were, therefore, not
liable to the lien of said judgment, although the deeds to the same
were not recorded until subsequently to the o'taining and docketing
of said judgment. citing Floyd v. Harding, 28 Gratt., 401 ; Withers v.
Carter, 4 Gratt., 408; Briscoe v. Ashby, 24 Gratt., 454 ; Borst v.
Nalle, 28 Gratt., 423 ; Shipe, Cloud & Cv. v. Repass, 28 Gratt., 715.

From the Circuit Court of Loudoun county.

The facts and points decided are sufficiently stated in the
head-notes for a proper understanding of the case.

Henry Heaton for the appellants.

P. Harrison for the appellees.

CuristiaN J. delivered the opinion of the court, in which
Moncure P., StapLEs and Burks JJs. concurred. ANDER-
soN J. dissented. '

So much of the decree of the Circuit Court as enforces the lien

of the judgment against Lots Nos. 1, 2 and 8 affirmed, and that
portion which enforces it against Lots Nos. 4 and 5 reversed.
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SUPREME COURT OF APPEALS OF VIRGINIA.
NovemMBer TErM, 1878.
MOSS AND ALS. v. DAVIS AND ALS.

In 1869, P. A. Davis and William A. Moss formed a co-partnership for the
purpose of merehandizing at Buckingham Courthouse, Va. On the
21st January, 1870, Davis came to Richmond and executed a deed of
trust on the stock of merchandize in the store at Buckingham Court-
house, to Albert Ordway, trustee, to secure to sundry parties, not
named in the deed. a negotiable note executed Ly Davis for the sum of
82,750, bearing even date with t"e deed. This deed was not admitted
to record in Buckingham until January 8, 1871. Moss did not join in
the note or the deed, and neither he, nor any other party, o far as the
record discloses, except Davis and Ordway, knew of the existence of
the deed until it was recorded in Buckingham. The firm continued to
carry on the business after the execntion of the deed as formerly. No
inventory of the stock conveyed was annexed to the deed. No account
was kept of the sales or mouey collected, nor does it appear that any
was ever demanded by Ordway and those he claimed to represent. Be-
tween the date of the deed and ite recordation, Davis purchas-d goods
in Richmond to the amount of at least 83,000, and shortly thereafter to
the amount of three or four thousand dollars. A large portion of these
goods were put in the store at Buckingham Courthouse, and mingled
with those contained in the deed of trust to Ordway. Ordway swears
that he did not know Moss was a member of the firm. Ou a bill filed
by Moss to setaside this deed, and for a proper administration and distri-
bution of the social assets of the said firm, the Circait Court of Bucking-
ham held that the deed to Ordway was valid, and that the holders of the
note therebf’ secured were entitled to priority out of the funds derived
from the sale of the stock in the store of said Moss & Davis.

On an appeal to the Supreme Court of Appeals. HeLp:

The deed from Davis to Ordway is fraudulent and void, and the
creditors secured thereby must share pro rata with the other creditors
of the firm of Davis & Moss in the distribution of the fund’ derived
from the sale of the assets of said concern.

Quare. Can one partner, without the consent of his co-partner, assign
the entire assets of the firm to a trustee for the benefit of creditors?

The facts and points decided sufficiently appear in the
head-notes.

Camm Patteson, G. J. Hundley for the appellants.
Guy ¢ Gilliam for the appellees.
StarLEs J. delivered the opinion of the court, in which the

other judges concurred.
DEcREE REVERSED.
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SUPREME COURT OF APPEALS OF VIRGINIA.
Novemser TErM, 1878.

JONES v. THE COMMONWEALTH.

Junins E. Jones and Royall Haxall were jointly indicted for a conspiracy
for *‘unlawfully devising and intending one Sally Cousins to charge and
convict of the larceny of a certain lot of railroad iron,”” and for which
offence said Cousins was duly tried and acquitted. The accused plead-
ed not guilty, and Jones moved the court to be tried separately, which
motion the court overruled. The jury convicted both, and assessed
Jones’ fine at ten dollars, and Haxall's at five dollars. Jones moved
the court to set aside the verdict and grant him a new trial, which mo-
tion the court overruled. Haxall announced that he had nothing far-
ther to say, and therenpon judgment was entered against both for the
fine and costs. It seems that Jones was a watchman at the Danville
Railroad shops, aud that he said the company had been losing old iron,
&c., and he was anxious to catch the parties who had stolen it, and
wanted some one to aid him. He went to a witness, named Cooper,
and asked him if he knew of any negro who would ‘‘betray his color.”
Cooper told him of Haxall, who, he said, was a great scoundrel, but
that he might answer his purposes. Jones thereupon found Haxall ;
that having taken a drink, they were seen talking, and that night were
seen together at the Danville shops in Manchester. Haxall asked for
some old samples of iron, and was given two old fish-plates by Mr.
Phaup, having charge of such property ; that about 8} o'clock that
night Haxall went to the house of Sally Cousins, in said city, with a bag
under his arm, met her in the fard, and asked her if she had any iron,
old rags, &c., for sale? She told him to go away ; that she did not deal
in such things. Pieces like the two fish-plates were found in Cousin’s
yard, but it was proven that she did not put them there, and no knowl-
edge of how they came to be there was brought home to her by the tes-
timony. About 11 o'clock the same night, Jones and Haxall appeared
before the Mayor, and swore out » warrant for the arrest of Cousins for
stealing iron from the Danville Railroad Company, and Jones and
Haxall were the only witnesses summoned against her; that on her ex-
amination, Haxall so contradicted himself and broke down, as to cause
a geueral laugh. Cousins was discharged on account of the insuffi-
ciency of the evidence against her, and a warrant was then issued
against Haxall for larceny, on complaint of the Chief of Police of said
city. Haxall was arrested and sent on to the Hustings Court for lar-
ceny, and bailed in the sum of $100, with Jones and another as his sure-
ties. Two days thereafter, while Haxall was on bail, he stated to the
Chief of Police, in the absence of Jones, that he did not steal the iron,
but that Jones gave it to him to put where it was found, and gave him
drinks and promised to pay him for it, and that he did put it there as
he had promised Jones to do; that he was seen with a half-dollar,
which was unusual for him. After this statement by Haxall, Jones and
and Haxall were arrested and sent on to the Hustings Court for the
conspiracy. It was further proved by Phaup that Haxall refused to tell
Jones who he suspected when he asked for the samples of old iron, and
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that Jones wanted Phaup to remain with him, but he declined to do so,

stating as his reason that it would cost the railroad company more for

him to be detained in court, than it would profit by detecting the thief.

Jones objected to the admission of the declarations of Haxall made in

his absence, but the court admitted them on the joint trial, and, on the

motion of Jones instructed the jury as follows:

¢ The court instructs the jury, that in passing upon the guilt or innocence
of the prisoner, J. E. Jones, thi}v must discard entirely from their con-
sideration the declarations of Haxall. they baving been made by him
after the conspiracy charged was completed and ended; and also that
they cannot find either party guilty of the conspiracy charged in the in-
dictment, unless they believe, from the evidence, that there was an
agreement of mind between the two to do and perform the matters and
things as charged in said indictment.”’

Jones obtained a writ of error, and assigned the following as the grounds of
error in the judgment of the Court below:

1st. To the court’s refusal to allow him a separate trial.

2d. In admitting the statement made by Haxall to Lipscomb, in the ab-
sence of Jones.

8d. In overruling his motion for a new trial on the ground that the ver-
dict was contrary to the law and evidence. IEeLp:

1. Where two persons are jointly indicted for a misdemeanor, they can-
not claim the right to be tried separately, citing Com’th v. Lewis &
Deveney, 25 Gratt., 938.

2. Un a joint trial of an indictment against several for the same of-
fence, any legal evidence which tends to prove the guilt of either of
the defendants of the crime charged, is admissible evidence on said
trial, though it may not tend to prove the guilt of any of the other de-
fendants. In such cases, the court should instruct the jury which of
the defendants the evidence does, and which it does not, affect.

8. On the trial of an indictment against several for a conspiracy, decla-
rations made by one defendant out of the presence of the rest, in re-
gard to the subject matter of the indictment, are admissible evidence
of the charge against all of the defendants; provided there was, in
fact, a conspiracy as charged in the indictment, and that the declara-
tions were made in the course of the conspiracy, or the execution of
the purposes of the same. But such declarations so made are inad-
missible against any except the one making them, either if there was
no conspiracy at all, or if said declarations were made after the con-
spiracy charged was completed.

4. While it is a general rule, that on a conviction of several defend-
ants on a joint indictment for a conepiracy, the reversal of the judg-
ment and award of a new trial as to one of the defendants, must ope-
rate alike as to all, there may be exceptions to the rule, and this case
is one within the exception.

5. A case where, on a joint indictment against two for a conspiracy, the
judgment is set aside and a new trial granted as to one of the defend-
ants, without affecting the judgment against the other. The facts
are not sufficient to warrant the verdict of the jury, and for that rea-
son the judgment must be set aside, and a new trial awarded to the
plaintiff in error. :

6. The facts are not sufficient to warrant the verdict of the jury, and
for that reason the judgment and a new trial awarded to the plaintiff
in error.

From the Hnstings Court of the city of Manchester.
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The facts and points decided are sufficiently stated in the
head-notes. '

H. H. Marshall, S. M. Page for the plaintiff in error.
The Attorney-Greneral for the Commonwealth.

The other judges concurred in the opinion of Moxcure P.,
except CHRISTIAN J., who dissented. He was of the opinion
that the reversal of the judgment against one on a joint in-
dictment, for a conspiracy against two, necessarily operated
as a reversal against both.

JUDGMENT REVERSED, dut not to affect the judgment against
Hazall.

SPECTAL COURT OF APPEALS OF VIRGINIA.

STOVALL, TRUSTEE, &C., v. HARDY AND OTHERS. .

I. A vendor sells a tract of land, puts the vendee in possession, but retains the title
to the whole tract to secure a part of the purchase moncy. This vendee
then sells a portion of said tract to another on credit, puts him in possession,
takes his bond for the purchase money, but having no title, attempts to make
none. The h/ir:l vendee then dies,and his vendorand another, qualify as his
executors; the bond of the second vendee for the land purchased by him is
assigned, with his knowledge, to one of the distributees of the estate of the

Jirst vendee (his vendor) by the executors, who, having paid the whole
purchase money to the fi»s¢# vendor for the whole tract, then (November r1th,
1863), unite in a deed directly to the second vendee, for that portion of the
land purchased by him, with knowledge of the out standing unpaid bond. A
judgment was obtained on this bond April 11th, 1866, and duly docketed
April 20th, 1866, and in January, 1868, a bill was filed to subject the land,
for which this judgment was, a portion of the purchase money, to its
payment, asserting a vendor’s lien thereon. On the 12th June, 1866, the said
second vendee conveyed his whole property to a trustee for the benefit of
creditors named in the deed. At June Rules, 1869, another bill was filed
against the said second vendee, his trustee and others, by another judgment
creditor of the second vendee to enforce his judgment lien. On the 15th Sep-
tember, 1869, a decree wasrendered in the two suits which had been consol-
idated for an account of the liens and their priorities; and three days there-
after, anothep decree was rendered for the sale of the said second vendee’s
real estate (no objection was made to the decree for sale before the report of
liens and priorities was made). There were a large number of judgments of
the same class with that of the 1ith April, 1866, for which a vendor’s lien
was claimed, amounting to more than the value of the whole real estate to
be sold. The Circuit Court held that the holder of the said judgment of the
11th April, 1866, had no claim in equity to a vendor’slien for the amount of his
jndgment and dismissed his bill as to thisclaim. HELD:

I
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This was erroncous. The conveyance by the firs¢ vendor, and as executor of the
Jfirst vendee, to the sccond vendee of the land purchased by him, and the ac-
ceptance of the same by said second vendee, without the knowledge or assent
of the holder of the bond given for part of the purchase money, and with the
knowledge that this land was held as security for said bond, was a _fraud on
the rights of the holder of the judgment rendered on that bond, and neither
the said second vendee nor his judgment creditors, who occupy no better
position with reference to the same, than he, can claim any beneht from said
conveyance; and the funds derived from the sale of the land for the price of
which said judgment was obtained, must be first applicd to the payment of
that judgment, and this is not in conflict with the provisions of § 1, ch. 119,
Code of 1860, with referenceto vendor's liens.

11. The commissioner of sale, in the consolidated suits, reported that he had paid,
out of the proceeds in his hands, attorney’s fees, to two counsel who defended
the firse suit, and another attorney’s fee to the counsel who érought the second
suit, amounting in all to about $400. This was excepted to by the plaintiff in
the first suit, but allowed by the Circuit Court. HELD :

This was also erroncous, “It is a general practice where a creditor suing for
himself and others who may come in and contribute to the expenses of the
suit, institutes proceedings for their common benefit, that those who derive
a benefit shall bear their proportion of the expense and not throw the whole
burden on one. This is equitable and just. But it only applies to those
creditors who derive a benefit from the services of counsel in a cause, in
which they are not specially represented by counsel, If a creditor has his
own counsel in a cause, he cannot be required to contribute to the compen-
sation of another. And this contribution must come from the creditors. The
debtor cannot be charged with it. The law taxes him with certain costs for
attorney and counsel fees, and the court cannot, directly or indirectly, im-
pose upon him fecs to the plaintifi’s counsel, beyond what is provided by
law.”

The facts are sufficiently set forth in the opinion of the
court.

Jones § Bouldin, Marshall § Jones for the appellant.
(oode, Page 4 Maury for the appellees.
From the Circuit Court of Mecklenburg County.

Bartoyn J.. Cephas Hardy, of the county of Meccklenburg,
sold to Wm. C. IIardy a tract of land in thesaid county, placing
him in possession, receiving a portion of the purchase money,
and retaining the title as a sccurity for the remainder.

Subsequently, on the 29th March, 1859, Wm. C. IHardy
sold 287} acres, a part of this tract, to James T. Walker on
credit, putting him in possession. As Wm. C. Tlardy had re-
ceived no deed, he made none to Walker, from whom no
security was taken for the purchase money, the title, which
was in Cephas Hardy, being reserved as a suflicient security.

Wm. C. Hardy died in November, 1859, leaving a will, of
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which one Wm. Smith and the said Cephas Hardy were ap-
appointed executors and duly qualified.

In their account settled in January, 1861, they credit the
estate of their testator, Wm. C. Ilardy, as of the 6th Decem-
ber, 1859, with the amount due by ‘Walker, balance on land,
$2.137.50. They charge the estate as of the 23d December,
1859, with the sum of $2,646.35 paid to Cephas Hardy per
receipt, and, as of the 18th August, 1860, with cash paid to
Ceghas Hardy (land bond),” the sum of $2,569.75. Walker
had not, in fact, paid the sum of $2,137.50 which they cred-
ited to the estate of Wm. C. Hardy, but only a part thereof,
for which they took from him on the 1st January, 1863, his
bond for $1,250.90, with interest from 1st January, 1861, for
balance on land, payable to themselves as executors of Wm.
C. Hardy.

This bond was passed by the executors early in 1863, in
their final settlement of Wm. C. Hardy’s estate, to John M.
Hayes, who was entitled, under the provisions of Wm. C.
Hardy’s will, to a share of his estate. Walker was fully in-
formed of this transfer, as he paid to Hayes on the 15th
June, 1863, $72 95, on account of this bond, which was duly
credited thereon. Cephas Hardy and wife, by deed dated
the 11th November, 1863, conveyed the legal title to the 2373
acres to Walker. A judgment was obtained on this bond
on the 11th April, 1866, which was docketed on the 20th, in
the name of Cephas Ilardy, surviving executor of Wm. C.
Hardy, suing for the benefit of Stovall, trustee, &c., to whom
it had passed by successive transfers from Hayes.

By the report of the commissioner, it appears that the
class of judgment liens, in which this was included, amounted,
with costs and interest to the 20th May, 1870, to $4,070.95,
of which this judgment amounted to the sum of $1,890.22.

Walker by deed, dated the 12th June, 1866, conveyed
all his real estate in Mecklenburg county, including this
2374 acres, to Richard E. Walker in trust, to secure certain
debts in the deed set forth. '

In January, 1863, Stovall filed his bill against James T.
Walker and others to subject the 2371 acres of land to the
payment of the bond given for the unpaid purchase money.
After proceedings were had in the case, which it is unneces-
sary to refer to specifically, as they do not concern the ques-
tions now in controversy, the cause came on to be heard on the
18th September, 1859, when the court, being of the opinion
that the plaintiff, Stovall, had no just claim in equity to a
vendor’s lien on the 237} acres, dismissed so much of his
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bill as sought to enforce such lien, and retained the cause as
to the other matters in controversy between the parties.

At June Rules, 1869, a bill had been filed by Joseph H.
Jones, administrator of Wm. Jones, suing for the benetit of
D. 8. Marrow against James T. Walker, his assignee in
bankruptey and others, to enforce the lien of a judgnient for
$122, with interest from 16th November, 1860. On the 15th
September, 1869, a decree was entered on the bill taken for
confessed as to all the defendants, for an account of the sub-
sisting judgment liens, and of the real estate with its annual
rents and profits. And on the 18th September another de-
cree was cntered, directing a sale of all the real estate of
which the said Walker had been scized, which was subject
to the judgment liecns. No objection appears to have been
made to the decree for sale before the liens and their priorities
were ascertained.

- The commissioner returned his report of liens, in which
he secms to have classified the judgments according to the
dates at which they were docketed, instead of the dates at
which they were rendered, as he should, all having been
docketed in due time, and before the recordation of the deed
of trust.

At May term, 1870, the commissioner of sale reported
that he had sold the real estate on the 15th December, 1869,
upon the terms preseribed in the decree of sale, viz., one-
third in cash, and the remainder at six and twelve months,
for the gross sum of $3,540.25. He returned with his report
of sale an account of the cash received by him and of dis-
bursements made, in which were included the payment of
$180 as the attorney’s fee, and commissions to the counsel
for the plaintiff Jones, administrator, &c.; and the payment
to two counsel who had defended the suit brought by Sto-
vall, trustee, &ec., for their services in that suit, one hundred
and fifty dollars to each, amounting in all to four hundred
and eighty dollars of counsel fees, paid by him. To these
payments Stovall excepted.

%l'hese two cases having been consolidated, the court, on
the 3d June, 1870, overruled the exception, confirmed both re-
ports, and ordered a distribution of the fund in hand, and
that the commissioner of sale should proceed to collect the
bonds for the deferred payments as they fell due, and make
report to the court.

From the decree entered on the 18th September, 1869, in
the case of Stovall, trustee, v. Hardy and others, dismissing so
much of the plaintiff’s bill as sought to enforce a vendor’s
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lien, and that entered on the 3d June, 1870, in the two cases
consolidated, overruling the exception to the payment of
counsel fees by the commissioner of sale, an appeal has been
allowed, which presents the questions we have to consider.

The question as to the existence of the vendor’s lien in
this case, is free from any complication by reasonof the deed
made on the 12th June, 1866. The gross procecds of the
sale made under the decrec of September 18th, 1869, which
was confirmed without objection, were less than the amount
of the judgment liens having priority over that deed; and
the trustec and beneficiaries under it, even if they were pur-
chasers without notice, took a mere naked legal title, without
any real or valuable interest. The subject will, therefore, be
considered without reference to that deed, as if it had not
been made.

Nor do I think it was affected by the 1st sec. chapter 119,
Code of 1860, p. 567, which provides: “If any person here-
after convey any real estate, and the purchase money, or any
part thereof, remains unpaid at the time of the conveyance,
he shall not thereby have a lien for the unpaid purchase
money, unless such lien is expressly reserved on the face of
the conveyance.”

Cephas Hardy made no conveyance to his vendee, Wm.
C. Hardy, but he retained the title as security for the pur-
chase money. When that purchase money was paid to him
out of the estate of Wm. C. Hardy, he held the title as trus-
tee for those entitled to the estate of Wm. C. Hardy, under
the will of which he was the executor. The credit in the ex-
ecutorial account of Wm. C. Hardy’s estate, of the balance
of the purchase moncy due by Walker, was only formal and
made for the purpose of settlement between the executors
and devisees of Wm. C. Hardy. Cephas Hardy, the execu-
tor and vendor having the legal title, and Walker the pur-
chaser and debtor, knew that the purchase money had not
been paid, that the title was retained as security for its pay-
ment, and that the debt had been assigned to one of the dev-
isees on account of his share in the estate.

By conveying that legal title to Walker, Cephas Hardy
committed a breach of trust, in which Walker fully partici-
pated, for he knew that Cephas Hardy held the bare, naked
legal title, and as trustee for the sccurity of another party, that
his own bond for the unpaid purchase money had been trans-
ferred with all the legal incidents and securitics to one of the

cestuis que trust. The conveyance of the legal title by Cephas
8
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Hardy, and its acceptance by Walker, without the assent of
the party for whose benefit and seccurity it was held, was a
breach of trust and a fraud upon his rights, whether actual
fraud was intended or not, which neither Walker nor judg-
ment creditors of his, who occupy no better position than
himself, can claim any beunefit from.

I think that as to the vendor’s lien that deed should be
utterly disregarded in this case, and that the net procecds of
the sale of the 237} acres should be applied first to the dis-
charge of the unpaid purchase money, and that the decree
dismissing so much of the plaintift’s bill as sought to enforee
his lien for that unpaid purchase money was erroncous.

It is a general practice to require, when one creditor, su-
ing for himselt and others, who may come in and contribute to
the expenses of suit, institutes proceedings for their common
benefit, that those who derive a benetit shall bear their propor-
tion of the expense and not throw the whole burden on one.
This is equitable and just. But it only applies to those ered-
itors who derive a benefit from the services of counsel in a
cause in which they are not specially represented by coun-
sel. If a creditor-has his own counsel in a cause, he cannot
be required to contribute to the compensation of another.
And this contribution must come from the creditors. The
debtor cannot be charged with it. The law taxes him with
certain costs for attorney and counsel fees; and the courts
cannot, directly or indirectly, impose upon him fees to the
plaintift’s counsel beyond what is thus provided by law—the
payment to the counsel for the plaintift’ Jones, adm’r, &e.,
out of the fund, cannot be supported by any law or practice
with which I am acquainted.

And I am at a loss to conceive upon what ground the pay-
ment to the counsel for the defendants in the case of Stovall
v. Hardy can be supported. The plaintiff in that case is re-
quired to pay his proportion of the couusel fees, amounting
to $300, for resisting his claim. There are cases of such
character, as when a husband sues for a divorce, that the
plaintitt is required, upon princilples of public policy, to pay
reasonable counsel fees for the defence.

This is no such case. It is merely the ordinary case of a
conflict of claims, and one party is taxed out of his recovery
to pay the counsel for the opposite party. I see nothing to
justify it. The exception to those payments of the commis-
sioner of sale should have been sustained.

Both decrees should be reversed so far as they conflict with
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the views herein expressed, and the cause remanded for
further proceedings in conformity therewith.

WixGFIELD P. AND McLAUGHLIN J. concurred in the opin-
ion of BarToN J. '

DEecrEes REVERSED.

SUPREME COURT OF APPEALS OF WEST VA,
SeeecraL TErM, 1878.

MERCHANTS’ BANK OF CHARLESTON v. PATTON, TRUSTEE, &C.

1. A married woman is regarded by a Court of Equity as the owner of her
separate estate ; and, as a general rule, the jus disponend: is an incident
to such estate; that is, it is an incident thereto, unless and except so
far as it is denied or restrained by the instrument creating the estate.

2. But it is subject to such limitations and restrictions as may be contained
in such instrument, which may give it sub modo only, or withhold it al-
together.

8. In regard to separate personal estate, and the rents aud profits of sepa-
rate real estate, this power of disposition, if it be unrestrained, may b
exercised in the same way, by deed, will or otherwise, as if the woman
were a feme sole. But in regard ¢ the corpus of real estate, it can be
disposed of only in such mode, if auy, a8 may be prescribed by the in-
strument creating the estate; or unless prohibited by such instrument,
in the mode prescribed by law.

4. Asincident to the jus disponend: of her separate personal estate, and the
rents and profits of her separate real estate, if not restrained by the in-
strument creating the separate estate, a feme covert may charge her
separate estate with the payment of her debts. She may charge it as
principal or surety for ber own benefit or that of another. She may
appropriate it to the payment of her husband’s debts. She may even
give it to him if she pleases, no improper influence being used or ex-
erted over her. :

0. A. Patton, trustee, &c., for his wife, R. Ellen Patton,
filed his bill in the Circuit Court of Kanawha county, against
the Merchants’ Bank of Charleston, R. Patton, Wm. H. Webb
and others, charging, that as trustee of his wife, R. Ellen
Patton, under a (ﬁ:l'cree of said court, investing him with cer-
tain powers to sell certain separate property of his cestui que
trust, he sold a part of the same to said Webb, who executed
five notes for the same, for $500.35 each, payable respectively
at six, twelve, eighteen, twenty-four and thirty months;
that these notes were payable to and endorsed by said
O. A. Patton, trustee for R. Ellen Patton; that the sale was
negotiated by R. Patton, and that said notes were deposited
in said Merchants’ Bank by said R. Patton, for purposes of
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his own, and without the knowledge or consent of the com-
plainant; that the endorscment by him was made in blank
before the notes were executed by Webb; that two of the
notes had been collected and appropriated by the Bank, and
that it held two others in fraud of the complainant’s rights

that said Bank got possession of them with tull knowledge
ot their trust, character, &c., and that any appropriation of
the same is in fraud, &e., of the rights of the plaintifts. R.
Patton answered the bill, admitting the negotiation of the
sale by him, but saying that he was acting under a power of
attorney from the plaintifts, with full powers to act for them,
and that in pursuance of this power, he negotiated the sale,
and then deposited said notes in said Bank as collateral se-
curity for the benefit of the plaintifis, with their full knowl-
edge and consent, and not for any purposes of his own; and
that the money obtained from the Bank was used for their
exclusive use under their orders. He denies all fraud, and
calls for strict proof. The Bank answered that it reccived
the notes in good faith from R. Patton, as attorney in fact for
the plaintifts, for their benefit, and not for any purposes of
his own, and that they were transferred to it for their full
value, with the full knowledge, and by the express orders of
the plaintiffs; that the transfer has been, time and again,
recognized and approved of by them; that it took said notes
in the regular course of business, and that the money ob-
tained on them was regularly applied by said R. Patton for
the uses and purposes of the plaintiffs, under their express
directions, and denied any fraud whatsoever on its part in
the transaction. The property sold to Webb was held by the
plaintiff, O. A. Patton, as trustee for his wife, R. Ellen Patton,
upon the following trusts,as created by a deeree of said court re-
formingaprior trustdeed, in which it appears that certain other
trusts were created by mistake, viz.: «for the sole and sepa-
rate use of the said R. Ellen Patton, free from the control
and liabilities of her husband, or any parties claiming by,
through, or under him, and upon no other trusts whatever.”
The deposition of R. Patton was the only one taken, and the
cause coming on to be heard on the bill, answers with repli-
cations thereto, and exhibits, and said deposition. The Cir-
cuit Court rendered a decree in favor ot the complainant, as
trustee, against the Bank for the amount of the two notes col-
lected, amounting to $1,186.57, and for a surrender of the
two notes not due, and for the costs. It then rendered a de-
cree over in favor of the Bank against R. Patton for the whole
amount and interest, paid by the Bank to him for said notes,
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amounting to $2,667.40, and the costs, and then went on to
say, ‘“ it appearing that said R. Patton obtained the money
on said notes for the said O. A. Patton, trustee, and applied:
the same to his own use, with his assent and approval, who
ought to refund the same to the said R. Patton, it is there-
fore adjudged, ordered and decreed that the said O. A. Pat-
ton pay to the said R. Patton, the said sum of $2,667.40 with
interest thereon from date, and the costs herein before de-
creed against said R. Patton. From this decree the Mer-
chants’ Bank obtained an appeal.

J. H. § J. F. Brown, for the appellants.,
Miller & Swann, for the appellees.

Haymonp J. delivered the opinion of the court, and after
stating the foregoing facts more at length, said:

The appellant, among other assignments of error, claims
in its petition that the Circuit Court erred in not dismissing
the plaintifts’ bill. The plaintiffs, in their bill, recognize the
validity of the sale of land in the bill mentioned, to Wm. H.
‘Webb, at the price and on the terms therein stated, and the

" execution of the four notes in the bill mentioned, by the said

Webb, and that the sale was negotiated by the defendant,
Robert Patton, and the purchase money notes were made
payable to the plaintiff, Oliver A. Patton, as trustee for R.
Ellen Patton. The complaints set up in the bill, and the
grievance complained of, is that the said notes were deposited
in the Merchants’ Bank of Charleston by said R. Patton (who
is the father of Oliver A. Patton), for reasons and purposex
of his own, without the knowledge or consent of plaintiffs ;
and they charge that the second and third notes were col-
lected by the‘i}ank, and appropriated to its own uses and
purposes, and that two of the notes are still in the hands of
the Bank unconverted. The bill in eftfect admits that sad
notes were endorsed by the plaintiff, O. A. Patton, as trustee
for R. Ellen Patton, but it alleges that the endorsement was
made in blank before the execution of the notes by said Webb,
in order that they could be collected by plaintitf, O. A. Pat-
ton, at the place where they were made payable. The bill
denies the validity of the endorsement, and charges that the
Bank got possession of the said notes with full notice of their
trust character, and in fraud of the same and of the rights of
said O. A. Patton, as trustee, and of said R. Ellen Patton, the
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beneficiary. The bill also avers that said notes were never
transferred to said Bank with their consent, and charges that
said R. Patton never intended to transfer the notes to the
Bank, but put them in the same for his own purposes, &ec.
(See the bill.) The answers deny all the material statements
and allegations in the bill upon which the plaintifts therein
seck or claim a recovery. Robert Patton, in his deposition,
substantially proves that ¢ acting as attorney-in-fact ior O.
A. Patton, trustec for his wife,” he made sales of the real es-
tate of theirs to Webb for which they executed their deed to
Webb, in which he (witness) accepted the Webb notes and
deposited the same as collateral security to raise money to
run the mill, and for other purposes connected with the trust

roperty; upon the notes being left in the hands of James
RI. Laidley, cashier of the Merchants’ Bank of Charleston,
upon which he (witness) received of the notes, certificates of
deposit on time which he (witness) appropriated to the pay-
ment of the trust debts. Ile further proves that the plain-
titts knew what disposition he (witness) made of the notes,
and they approved the course he had taken.  He also proves
that he applied the whole of the proceeds of said notes for
the trust interest ; he also proyes that the notes were intended
to be deposited as collateral security in the said Merchants’
Bank to said Laidley, that the said notes were in the hand
writing of said O. A. Patton, and that the endorsement is in
the same hand writing; that he (witness) does not recollect
the particular time the notes were written or the endorse-
ments were made, whether it was at the time or before the
transfer, but that he does recollect that it was done with a
clear understanding between the parties that he had the au-
thority to negotiate them in that way, that he (witness) might
leave them as collateral security for their purposes. Ile also
proves that said endorscment was not placed on said notes
for the purposes alleged in the bill. It fully appears in the
case as it scems to me, that said notes were placed in the
Bank and the procecds thereof drawn out of the Bank being
the full value of the notes and applied to the use of R. Ellen
Patton and of the trust property with the consent and accord-
ing to the directions and approval of both of the plaintiffs.
The said decree rendered by the Circuit Court of the county
of Kanawha, on the 8th day of July, 1871, in the case of said
R. Ellen Patton v. Oliver A. Patton, trustee, gc., Amanda L.
Patton and Nella T. Patton, certainly did change the estate
or interest of said R. Ellen Patton in the lands and trust
property in the deed of trust therein mentioned very greatly.
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In fact, the Circuit Court in refusing said deed of trust by
reason of alleged mistake changed the character of the trust
and enlarged ‘the estate and interest therein of said R. Ellen
Patton, so that the trustee, Oliver A. Patton, of said R. E.
Patton was decreed to hold, and does hold the property con-
veyed by said deed of trust under said decree, simply in trust
for the sole and separate use of the said R. Ellen Patton, free
from the control and liabilities of her husband or any parties
claiming by, through, or under him and upon no other trust
whatever. The simple effect of the said last named decree
was to change the whole character of the trust deed, and to
convert the deed of trust in effect, into a deed conveying by
the said R. Ellen Pattou, then R. Ellen Tompkins, the prop-
erty to a trustee for her sole and separate use, and all other
trusts, uses or limitations created by the deed, were cancelled
and annulled. This decrec does not appear to have been re-
versed, sct aside, or annulled in any proceeding. See opinion
of Grecn. Judge, in case of Linn v. Patton, trustee, et al., 10
W. Va, 191 and 192, This decree still buno in toxce, we
cannot dlsremrd it in this collateral proceedmg‘,, but in this
case must give it force and effect as it was rendered by a
court having Jurlsdlctlon of the subject. Fisher v. Buissett, 9
Lelg:h 119, Cox et al. v. Thomas et al., 9 Gratt., 324 ; I{ut('b-
enson v. Priddy, 12 Gratt., 85; Baylor v. Deyarnett, 13 Gratt.,
152; Voorhees v. Bank of the United States, 10 Pet., 449;
Hall v. Hall, and cases cited in opinion of the court on this
subject, 12 W. Va,, 1. The property under said decrce be-
ing held in trust by said Oliver A. Patton for the sole and
separate use of the said R. Ellen Patton, free from the con-
trol and liabilities of her husband, or any parties claiming,
by, through, or under him, and upon no other trusts what-
ever, the question arises as to what are the rights and powers
of R. Ellen Patton, the cestui que trust, in the property held
in trust as aforesaid, or its procceds when sold, &c. A mar-
ried woman is regarded by a Court of Equity as the owner of
her separite ectate; and, as a general rule, the jus disponend:
18 an incident to such estate; that is, it is an incident thercto,
unless, and except so far as it is denied or restrained by the
instrument creating the estate. But it is subject to such limi-
tations and restrictions as may be contained in such instru-
me?lt- which may give it sub modo only, or withhold it alto-
gether.

In regard to separate personal estate and the rents and
profits of separate real estate, this power of disposition, if it
be unrestrained, may be exercised in the same way, by deed,
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will or otherwise, as if the owner were a feme sole. But in
regard to the corpus of separate real estate, it ean be disposed
of only in such mode, if'any, as may be prescribed by the in-
strument creating the estate; or unless prohibited by such
instrument, in the mode prescribed by law for alicnation of
real estate by married women.  Me Chessney et al. v. Brown’s
heirs, 25 Gratt., 393. In the case of Burnett ct uz. v. Hawpe’s
er’or, 25 Gratt., 481, it was held, “that a married woman, as
to property settled to her scparate use, is to be regarded as
a feme sole, and has a right to dispose of all of her personal
estate, and the rents and profits of her separate real estate in
the same manner as if she were a feme sole; unless her power
of alicnation be restrained by the instrument creating the es-
tate. 2d. As incident to the jus disponend: a feme covert may
charge the scparate estate with the payment of her debts.
She may charge it as principal or surety, for her own benefit
or that of another. She may appropriate it to the payment
of her hushand’s debts. She may give it to him if she pleases,
no impreper influence being exerted over her.  3d. Although
the scparate estate is conveyed to a trustee, liis assent is not
necessary to a valid alienation or charge of the wife, unless
it is required expressly, or by strong nnplication, in the in-
strument under which the property is devised.” West v.
West’s ex’or, 8 Rand., 873; Vizonneau v. Pegram ct al., 2
Leigh, 183 ; Woodson’s trustee v. Perkins, 5 Gratt.,346; Penn
v. Wihitehead, 17 Gratt.,503; Miller v. Bailey, 21 Gratt., 521
Hill on Trusts, 424 ; Schouler’s Domes. Rel., 219,225 ; 1 Bish.
ou the Law of Married Women, sections 849, 850, 851, 852,
853; Taylor v. Meade, 34 Law J. N. 8., chap. 203, 207. If
the sale and transaction involved in this cause had occurred
since the last named decree was made, reforming said deed
of trust, then there can be no question under the authorities
cited, but that the said notes would rightfully have been the
property of R. Ellen Datton, and she would have bad the
right to have disposed of them as she saw fit, or to have di-
rected them and their proceeds to have been disposed of as
they were by R. Patton under the direction ot the trustee
and cestut que trust, which disposition of said notes, and the
proceeds thercof were directed and approved by the plaintiff,
the trustee and the cestui que trust. DBut this whole transac-
tion as to the sale of the land to Webb, the endorsement of
the notes and negotiation and disposition thereof to the Bank,
and the receipt of the proceeds of said notes from the Bank,
and the application thereof to the use of the trust property
according to the directions, and with the approval of the
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plaintiffs, seems to have occurred prior to the date of the said
decree reforming said trust deed, and according to the terms
“of the trust deed before its reformation, the proceeds of the
said purchase-money notes could not rightfully have been ap-
plied or disposed of as they were. But notwithstanding this
fact, assuming as we must that the Circuit Court rightfully
reformed said deed of trust for the reasons in the said decree
stated, then it is evident that the said R. Ellen Patton, from
the date of said deed of trust until it was reformed by the
court as aforesaid, had the equitable right to have said deed
of trust reformed as the Circuit Court did reform it. This
being so, it follows as a natural sequence that the said R..
Ellen Patton, at the time of the sale of the land to Webb,
had an equitable right to so dispose of it, and an equitable
right to the money-notes and the proceeds thereof, and to di-
rect the disposition of the notes and their proceeds, as it is
proven in this case she did, and also her trustece. Suppose
that said notes had never been disposed of, but were still in
the possession of the said Oliver A. Patton, the trustec, there
can be no doubt that under and by virtue of said decree re-
forming said deed of trust, the said notes would be her prop-
erty, being the proceeds of the sale of her sole and separate
estate, and that she would have the right to dispose of them
us she pleased and to whom she pleased, and so of the pro-
ceeds thereof. And R. Ellen Patton having the equitable
right (assuming said decree reforming said deed of trust to
have been rightfully made for the causes therecin stated) to
said notes as her sole and separate estate, and to direct the
disposition thereof and of the proceeds thercof, and it appear-
ing by the evidence in the cause that she exercised that equit-
able right, and did direct and approve the disposition thereof,
and of the procecds thereof, and that said notes were disposed
of as she directed, and the procceds thereof also disposed of
as she and her trustee each directed and approved, and for
the use and benefit of the trust property, no fraud or undue
influence by the husband appearing, she and her said trustee,
nor ejther of them, can or ought to be entertained in a Court
of Equity for the purposes of said bill in whole or part.
- The decree of the said Circuit Court must therefore be re-
versed, set aside, and annulled with costs to the Merchants’
Bank of Charleston against Oliver A. Patton, and the bill be
dismissed. But as said deed of trust was reformed after the
commencement of this suit, no costs will be given against the
Elaintiﬁ's in the Circuit Court. The dismissal of plaintiffs’
ill is without prejudice to any right, legal or equitable, of the



122 Supreme Court of Pennsylvania. [February

defendants, the Merchants’ Bank of Charleston, or Wm. H.
‘Webb, involved in this cause directly or indirectly, or their
right respectively, to enforce the same against the plaintitls,
or cither of them, or any other person, or the estate of plain-
tiff, R. Ellen Patton, by any proceedings they, or any of them,
may hereafter be advised to institute.

The other Judges concurred.
DECREE REVERSED.

SUPREME COURT OF PENNSYLVANIA.

HOLMES, LAFFERTY & CO. v. THE GERMAN SECURITY BANK.

A draft, with a bill of lading attached to it to secure its payment, was discounted
by a bank and remitted to a correspondent for collection. The commission
firm to whom the property was consigned for sale, refused payment of the
draft, and afterwards received and sold the property and applied the pro-
ceeds of sale to the payment of an old debt due it from the shipper. HELD,
that the commission firm having notice of the appropriation of the proceeds
of sale to tke payment of the draft, could not apply them to its own debt.

Error to the Court of Common Pleas No. 2, of Allegheny
county.

This was an action of assumpsit, based on the following
circumstances:

J. M. Harper, of Louisville, Ky., had for several years been
shipping car loads of live stock to Holmes, Lafferty & Co.,
of the city of Pittsburgh, to be sold on commission, and mak-
ing drafts on them as soon as the shipments were made, based
on the bills of lading which accompanied the drafts. These
drafts were usually discounted by the German Security Bank,
of Louisville Ky., and had always been promptly paid. On
August 9th, 1877, Harper shipped several car loads of hogs
to the defendants, and on the same day drew his draft on
them for $1,300, which was discounted by the German Se-
curity Bank, on the faith of the bill of lading, which was
handed over to the bank. The draft, with the bill of lading
attached, was sent to the German National Bank of Pitts-
burgh, for collection, and presented to defendants on August
11th, and payment refused. The hogs arrived on August
13th, and were received and sold by the defendants. At
that time, Harper was indebted to defendants on over drafts
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on previous shipments to a larger amount than the proceeds
of the last lot, which, after deﬁucting freight, commission,
ete., amounted to $1,299.47. For this amount, with interest
from August 11th, 1877, the plaintiff brought action, claim-
ing to recover on the ground that the transfer of the bill of
lading, on the faith of which they discounted Harper’s draft,
gave it a right to the cargo, or its proceeds; that the handing
over of the bill of lading was a transfer of the hogs as se-
curity for the drafts. The defendant claimed to retain it on
account of Harper’s indebtedness, and contended that no
title to the hogs or the proceeds could pass without an ac-
tual delivery of the property to the plaintiff. Verdict and
Jjudgment for the plaintitf.

Thomas C. Lazear, Esq., for plaintiff in error.
Slagls § Wylie, Esgs., for defendant in error.
Per CuriaM.  Filed November 18, 1878.

The bill of lading was attached to the draft in this case,
as a security for its payment. It was therefore evidence of
an appropriation of the proceeds of sale of the property
contained in the bill of lading, whether the bill was endorsed
or not. The consignment to the defendants was for sale
ouly, and, therefore, when they had notice of the drafts and
bill of lading before sale, they were informed of the appro-
priation of the proceeds of sale, and could not apply them to
an old debt of their own. :

JUDGMENT AFFIRMED.
— Pittsburgh Legal Journal.

MISCELLANY.

THE CouNtRY LawyER.—In his eulogy on the late Hox. B. B. DovgLas
in the House of Representatives, the Hon. John Randolph Tucker, of Vir-
ginia, thus describes, with great power and accuracy, the ‘¢ Country Law-
yer.” Taking Mr. Douglas as a type of that character, Mr. Tucker said:

‘‘He was a planter as well as a lawyer, and thus his professional life was
developed according to a type 8o peculiar in Virginia and other parts of the
South—that of a country lawyer.

¢‘ This is a character which is now fast passing away, whom I would fain
rescue from oblivion. Such a lawyer lived upon his farm, which he calti-
vated. and attended the courts, without any strict devotion to business in
his office. His library was not measured by the number, but the weight of
his books. He read and mastered Bracton, Coke, Hale and Blackstone.
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His reports were few—my Lord Coke's, Salkeld, Saunders, Atkins’, Equity
Cases and the like. He read history much, and studied the human heart
profoundly. Amid the mountains, hills, valleys, forests and fields about his
country home, he meditated much upon natural law. The principles of
right and justice implanted in the instincts of our nature. and deducible
from observation and experience, he evolved from his own native intuitions
and reason. He wrought out by original thought what law ought to be, with-
out learning much from the decisions of the judges, and thus, in ninety-nine
cages in a hundred, he found what was the law in any special controversy.
He was less technical than the city lawyer, skilled by ample practice and
full libraries in the infinitely varied phases of social contacts and contracts.
He was less scientific, but more philosophic ; his views were less astute pro-
bably, but more broad and fundameuntal ; and his generalizations less accu-
rate, because deduced from a less number of particulars.

‘“The law he learned was that whose ** seat is the bosom of God, and
whose voice is the harmony of the world :* Nec enim alin lex Rome, alia
Athenis, alia nunc, alia posthac. sed et omnes gentes, et omni tempore, una lex
et sempiterna et immutabile continebit.

**Iv was by this self-discipline, by this evolution of law as a system of real
right, of absolute justice, in the political, social and domestic relations of
men, from the profound study of human nature and of the records of hu-
man history, that Patrick Henry was enabled, the country lawyer of Hano-
ver, to write upon the fly-leaf of his Coke upon Littleton those resolutions
of 1764, proposed in the Virginia House of Burgesses, which challenged
George III to remember Cesar’s fate and the bloody scaffold of Charles
Stuart ; to strike the key-note of religious emancipation when he pleaded
for the people against the parsons, and to forget the thunderbolt of revolu-
tion in the preclamation of his sublime dilemma of ‘ Liberty or Death,’ to
the colonies struggling in the military grasp of British despotism.

“1 do not doubt that John Marshall, the most illustrious of the Chief-
Justices of the United States, under the clossic shades of his country-reat
at Oak Hill, tramed the inexorable logic of his argument i the case of Jon-
athan Robbins, and constructed those canons of interpretation in that series
of marvelous judgments, which laid the foundation of his fame as the great-
est expounder of our Federal Constitution. .

“Time fails meto tell of the judges who were trained in this school of natu-
ral law for the science of jurisprudence. Pendleton and Wythe, Jefferson
and Madiscn, John Taylor and Roane, and a host of others, are a galaxy of
great men who were thoughtful jurists, though not case lawyers, taught by
a profound knowledge of Eumau nature, and a large and varied experience
in human affairs, to rear the temple of a sound jurisprudence, upon the deep
foundations of natural justice and upon the law of God.

**In my own life, I huve known scores of such men whose broad and com-
prehensive views of right and wrong, and whose acute and powerful minds
thus trained, made them the equals, and frequently the superiors, of other
lawyers, learned in cases, and trained by the reading of law books and re-
ports without end.”

Axswers 1o BiLLs 1¥ CHANCERY.—The following bill has been offered by
Mr. Bocock in the Legislature of Virginia. It embodies substantially sug-
gestions made by us, and to be found in the 1st Volume of the Journal, p.
702.—Ebp. :

A Bill to define the force and effect of answers to Bills in Chancery :

“Be it enacted by the General Assembly of Virginia, that if the com-
plainant in his bill shall waive an answer, under oath, or shall only require
an answer under oath with regard to certain specific interrogatories the an-
swer of the defendant, though under oath, except such part thereof as shall
be directly responsive to suca interrogatories, shall not be evidence in his

i — ~ = T
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own favor, unless the cause be set down for hearing on the bill and answers
only : but may nevertheless be used as an affiduvit with the same effect as
heretofore, on a motion to grant or dissolve an injunction or any other inci-
dental motion in the cause, but this shall not prevent a defendant from be-
coming a witness in his own behalf, it otherwise competent under the laws
of this State.”’

THE RETIREMENT OF LORD JUSTICE CHRISTIAN.

“My term of judicial life is now drawing to its close,”” said Lord Justice
Christian, from the bench, on April 24, 1873. But time passed on, and
still the Court of Appeal in Chancery retained the judicial services of the
greatest lawyer who ever sat upon its judgment seat. At last, after a legal
experience of over forty years, and a judicial experience of over twenty
years, Mr. Christian, swayed by the consciousn2ss of an unfortunate physi-
cal infirmity, has retired ; but, by the bench, which he so long adorned—by
the bar, who regarded him with such pride—by the general public, whose
interests as suitors he ever sought to serve—his name will be cherished in
proud and honored remembrance.

Jonathan Christian, the son of a respectable solicitor of Carrick-on-Suir,
was called to the bar in Hilary Term, 1834, and joined the Leinster circuit.
In 1846, he took silk, and five years later was advanced to the dignity of the
coif. He was admitted a bencher of the King’s Inns in 1852, and in 1856,
was appointed Solicitor-General under Lord Palmerston’s first administra-
tion. 1n 1837, on the death of Mr. Justice Burton, he was appointed a
puisne judge of the Court of Common Pleas; and in 1867, under the ad-
ministration of Lord Derby, he was elevated to the office of Lord Justice of
Appeal, and in the same year he became a member of the Privy Council.
At the bar he had attached himself exclusively to the Courts of Equity at a
time when they boasted such advocates as Edward Pennefather, Francis
Blackburne, Richard B. Warren, William Brooke, and a little later, Richard
W. Greene, Richard Moore, Abraham Brewster, and, though last, emphati-
cally not least, Francis Fitzgerald ; at a time when the doctrines of that
equity law which, as he himself has observed, ‘“is common law developed,
ameliorated, enlarged, civilized,”” were expounded by such judges as Sug-
den, Blackburne, Plunket, Sir Michael O'Loghlen, and T. B. C. Smith.
He had had experience of its practice both before and after the reforms of
1850 and 1867, and he has witnessed the working of that of 1877. Nor was
the Lord Justice a merely passive spectator of the great legal changes of his
day. He was himself an advocate of law reform. He has himself, in one
of his extra-judicial addresses, recalled the fact that he had heen, from the
first, a declared enemy of the cause petition system; nor did he shrink from
expressing his opinion of it from his place at the bar of the Court of Chan-
cery, believing, as he did, that the true remedy for the evils of that system
could alone be fovnd in some such measure as that which became law in
1867; and to his zealous surveillance that great measure unquestionably
owes, to a considerable extent, its due and effectual administration. The
progress of the Judicature Bill in Parliament had, also, in him a watchfal
and active critic; and by published letters, by pamphlets, and even by ad-
dresses from the bench, he impressively expounded his convictions as to
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what was mainly needfu! in such a measure. Nor has he ever shrunk from
owning an adverse estimate of the merits of actual legislation. Indeed, the
vehemence of his expressions in this respect exposed him, on more than
one occasion, to censure in Parliament. His denunciation of the Land Aect,
1870, in the case of the Aarquis of Waterford's Estate, 5 Ir. L. T. Rep.,
125, nearly led to an address to the Crown for his removal from the bench;
and one of his published letters, in reference to the revival of a second
Landed Estates Court judgeship, was also brought under the notice of Gev-
ernment in March, 1876, and was severely commented on by the Premier.
His upinions, certainly, on muny questions of a political or public nature
were extremely strong, and, unfortunately, he never hesitated to declare
them in language too undisciplined and on occasions which. to say the least
of it, were unsuitable. His prolonged feuds with Lord O'Hagan, Vice-
Chancellor Chatterton, and with the official law reporters, led to extra judi-
cial harangues of an unusual and unseemly character; and his remarks on
one of those occasions, in the case of King v. Anderson, last year, caused
the proposal of a vote of censure by a considerable section of the bar. And
yet, while himself so aggressive, the Lord Justice was peculiarly sensitive
to the remarks of others. An observation made by the late Chief Justice
Whitside, at a public banquet, led to a sarcastic retort, fulminated by the
Lord Justice even from the judgment seat; and but recently he appeared
to hold (like Lord Kenyon on one occasion) that it was almost a personal
affront for a learned colleague to express dissent ‘rom an opinion advanced
by the Lord Justice ; while even the House of Lords did not escape his
lash, when, in O’Rorke v. Bolingbroke, his judgment had been somewhat
severely treated.

But, be this as it may, the recorded judgments delivered by Lord Justice
Christian will ever command the highest respect of the profession—a re-
spect likely to increase yet more in future years. Whether conversant with
the principles of equity or common law, they were ever distinguished by ex-
haustive research, profound erudition, and perspicuous instruction; they
were pronounced with logical precision, incisiveness, and force ; they were
guided by inflexible impartiality and independence. Nor can we fail to
join in the sentiment of regret expressed by the Lord Chancellor on Monday
last, that, while those ‘judgments remain for the instruction of the profes-
sion, the Court of Appeal has been deprived of the assistance which the
great learning and ability of this most distinguished judge has so long con-
tributed to the administration of justice in this country.” He had witnessed
the foundation of the Court of Appeal in Chancery; he had seen its disso-
lution ; and now, when our newly constituted appellate tribunal so greatly
needs all the judicial strength it could possibly command, the great lawyer
who might have proved its best msinstay has retired. He has retired ; but
not from any wish to shrink from duties which, on the contrary, his desire
to serve the public renders him still willing to perform; it is because of the
increased difficulty, from imperfection of hearing, which he has for some
time experienced in following the arguments of counsel. He has retired ;
but that master mind may yet be devoted to the public service. The retire-
ment of a Kent gave us his famous Commentaries. That of Lord Justice
Christian may yet give our country cause for further pride. Yes—we regeat,
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as we said, when he hinted, in 1873, that he was about to withdraw from
judicial life—into that retirement we are fain to follow him, with the hope
that the sense of duty, by which he has been sustained upon the difficult
path which it has been his lot professionally to tread, will prompt him to
the discharge of those responsibilities of which one so gifted cannot perma-
nently divest himself—whether presented in the garb of law reform, or of
the solution of those moral or economic problems which agitate the mind
of this restless age ; and we trust it will be impossible for one who so scorned
‘laborious ease’ in the meridian of his days, to become in the evening of
life a.mere spectator of the progress of his professional brethren, or of his
country to which, and not to himself, the gifts o men like the Lord Justice
primarily belong.—Irish Law Times.

CorrecrioN.—In our report of the case of Richmond and Danville R. R.
Co. v. Morris in the January, 1879, No., p. 51, we were led into a slight
error in stating one of the facts, and fearing that it may lead to some misap-
prehension of the important principles involved, we wish now to correct it.
We gaid in the ninth and tenth lines of our report, ‘‘The train was then put
in motion, and while the train was backing, the conductor wpke him up
again, and told bim to jump off.”’ This direction to Morris to ** jump
off >’ might clearly imply negligence on the part of the conductor, for which
the railroad company might be held liable. The true state of facts on this
point were as follows : *‘ The train stopped about & minute, and the plain-
tiff could have gotten off while it was not in motion. The conductor then
went to the other end of the car, and looking back, saw that the plaintiff
did not get off. He returned, shook him, and told him to get up—he was
at Boston. The plaintiff says he told him to get off. Immediately after the
waking of the plaintiff the last time, the conductor went out at the
end of the caboose with his lantern in his band and took his stand on
the stationary platform, about two and a-half feet from the platform
of the car; the train commenced backing, and the plaintiff got up and
walked out to the end of the car and jumped off, not knowing, as he says,
which way the car was going, and the cabovse car and several others passed
over him, i flicting the injuries before mentioned.”’

BOOK NOTICES.

THE Law oF ExTrADITION, INTERNATIONAL AND INTERSTATE, with an appen-
dix containing the extradition treaties and laws of the United States, sev-
eral sections of the English extradition act of 1870, and extradition reg-
ulations and forms. By Samust L. Seear, D. D. (Weed, Pursons & Co.,
Printers, Albany, 1879.)

This work contains much information on the subjects treated of, which
will not be found elsewhere. But we cannot agree with some of the posi-
tions, as stated by the author in the text, and we do not think that they are
warranted by the weight of authority—e. g., on page 336, et seq., the author
justifies the action of Governor Rice, of Massachusetts, in refusing to de-
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liver up the fugitive, Kimpton, on the requisition of Guvernor Hampton, of
South Carolina. We think that the article in the 2d Virginia Law Journal, p.
679, entitled **The Kimpton Case,”” and that in the January, 1879, No. of
the American Law Review, entitled *‘ Extradition between States,” and the
authorities cited by these writers, demonstrate the impropriety of Governor
Rice's conduct, and we would commend these articles to the consideraticn
of the author. The work is very creditably gotten up, and will be found to
be interesting.

HouseeLL's Lecar. DirecTory ror Lawyers axp Business MEN, contain-
ing the names of one or more of the leading and most reliable attorneys
in nearly three thousand cities and towns in the United States and Canada.
A synopsis of the Collection Laws of each State and Canada, with in-
structions for taking depositions, the execution and acknowledgment of
deeds, wills, &c., and times for holding courts throughout the United
States and territories for the year commencing December 1st, 1878, to
which is added a list of prominent banks and bankers throaghout the
United States. J. H. HusseLL, Editur and Compiler. New York: J.
H. Hubbell & Co. (Through J. W. Randolph & English, Richmond,Va )

We bave received the edition of this work for the ninth year since it be-
gun, which, as the title page indicates, contains much valuable infor-
mation to lawyers and business men. [In addition to what is stated on the
title page, it also contains a synopsis of the law of different States relative to
insolvency and assignmepts, which, in view of the repeal of the Bunkrupt
Act, will be found to be of interest and importance. It also contains the
rules of practice in the U. S. Courts.

A TREATISE vPON THE LAW OF PRINCIPAL AND AGENT 1N CoNTRACT AND TORT.
By WiLLiax Evans, B. A. Oxon., and of the Inner Temple. lsq., Bar-
rister-at-Law. Being an Exact Reprint from the English Edition, by the
Chicago Legal News Company.

We make the following extracts from the American publisher’s notice of
this work :

“The Treatise of Mr. Evans, of the Inner Temple, having appeared in
the autumn of 1878, is the latest, as it is the most satisfactory and useful of
any that has appeared in England upon the subject of the LLaAw or AGEXcY.
Its freedom from local matter, its treatment of the subject upon general
principles—which are as applicable to America as to England—its citations
and comments upon a large number of recent and important cases, seemed
to justify its reprint in America. * * * * *

**Mr. Evauns’ Treatise is the latest work published in either England or
America upon the Law oF AGENCY, and as such, must be unusually valuable
to the profession in both countries.”

We have not had an opportunity of examining the work carefully, but
from what we have seen of it, we commend it. The work of the very en-
terprising publishers is well done in every way.

THE Law MacaziNe aAND REeviEW.—S8TEvExs & Haynes, Bell Yard, Tem-
ple Bar, London.

The Februnary, 1879, No. of this most interesting Law Journal bas just
been laid on our table.
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CAN STATES BE COMPELLED TO PAY THEIR
DEBTS?

The affirmative of this proposition is maintained in an ar-
ticle in the July number of the American Law Review, 1878;
and as to States of the American Union, two remedies are
pointed out—first. that of treaty or war, with the consent of
Congress ; second, the State whose citizens hold the bonds,
or other obligations of the debtor State, may sue the latter
State in the Supreme Court of the United States.

It is proposed in this article to examine the validity of the
claim for the second of these remedies, and to show that
there is no warrant for such a position.

The States, as to their debts, stand upon the same footing
as other sovereign States; the same remedies exist to compel
them to pay their debts that may be used to compel France
or England, and no others.

Can States be sued by their own citizens, or citizens of
other States, in their own courts, or the courts of other
States ?

It is a proposition that seems too well established to admit
of discussion, that in any municipal court the plea that the
debt claimed is due by a sovereign or a State, is a bar to the
action. There is no remedy in such cases in the municipal
courts, 1 Smith v. Weguelin, L. R., 8 Eq., 198, decided in
1867; The Siren, 7 Wal.

This is admitted by the author, who takes the position that
the proper remedy in such cases is, that the Government of
the country where the creditor resides, should, by treaty, if
necessary by war, compel the debtor State to do justice to
their citizens and discharge its obligations. 2 Philli. Inter.
Law, 8.

This being the admitted state of the law as to enforcing
payment of a public debt at the time the Constitution of the

9
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United States was adopted, the only remedy being that of
treaty or war, when the States entered into the compact of
the more perfect Union, they delegated to the Federal Gov-
ernment this power of enforcing payment of States debts.

The delegation of power is found in the grant of judicial
power, which the author claims extends to questions political
as well as judicial, and is in these words.  Const, U. S, Art.
I, § 2:

“The judicial power shall extend to all cases in Law and
Equity arising under this Constitution, the Laws of the Uni-
ted States, and Treaties made, or which shall be made, under
their authority ; to all cases affecting ambassadors, other pub-
lic ministers and consuls; to all cases of admiralty and mar-
itime jurisdiction; to controversics to which the United
States shall be a party ; to controversies between two or more
States ; between a State and citizens of another State; be-
tween citizens of ditferent States; between citizens of the
same State claiming lands under grants of different States,
and between a State, or the citizens thereof, and foreign
States, eitizens or subjects.”

This remedy by suit was exercised shortly after the adop-
tion of the Constitution, the States were sued in the Su-
preme Court of the United States by citizens of other States
for debts.  Then came the 11th amendment of the Constitu-
tion, which took away the right of the citizen to sue a State.
Now, says the author of the article, the citizen having no
remedy by suit, his State must protect him; his State must
take up the controversy, and make it a subject of a suit
against the det-tor State in the Supreme Court of the United
States.  And this court, having original jurisdiction in con-
troversies hetween States (Const., Art. 1L, § 3), can mould
its process to suit the exigencies of the case.

This is the rationale of the article; is it correct?

History of Fleventh Amendment.—When the provisions of
the Constitution were under discussion by the several States,
one of the objections urged by those who opposed its adop-
tion was, that the grant of judicial power would permit a
citizen of any State to arraign any of the States at the bar of
the Supreme Court. Patrici ITenry claimed that the expres-
sion controversies “between a State and citizens of another State,”
applied in terms to all controversies whether the State were
plaintiff or defendant. On the other hand, such statesmen
as Madison, Marshall and IIamilton claimed that a State
could not be sued without its consent, and the proper con-
- .struetion to give to the clause was, that it permitted the States
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to suc the citizens of other States in the Federal Courts; that
it only applied to the States as plaintiffs.

The Supreme Court was organized February, 1791, and
two years after, 1793, the construction of the clause of the
Constitution, relatmg to controversies “between a State and
citizens of another State,” came before the court in the case
of Chisoln:’s ex’or v. Georgia (2 Dallas, 419); the court sus-
tained the view taken by Patrick Henry. They announced
the opinion, that the States, by the adoption of the Constitu-
tion, yielded up the privilege universally acknowledged as
inherent in a State, of exemption from suit in the municipal
courts ; in the words of Justice Wilson, “as to the purj.oses
of the Union, thercfore Georgia is not a sovereign State.”
By the Constitution, she is shorn of this attribute of a sov-
ereign State.

How was this decision reccived by the people of the United
States? Did they acquiesce in this construction of the pow-
ers of the Federal Court? Not at all; at the next session of
Congress in 1794, the 11th amendment was proposed to the
States, and adopted at once. It is in these words:

“The judicial power of the United States shall not be
construed to extend to any suit in law or equity commenced
or prosccuted against one of the United States by citizen of
another State, or by citizens or subjects of any foreign State.”

It is impossible to conceive of a more emphatic declaration
by a people of their disapprobation of a decision, and of the
principle announced in it. The decision says, that the grant
of judicial power makes the States liable to be called to the
bar of the courts of this new government of delegated powers.
The people say that the States shall not be called to answer at
the bar of the courts at the suit of citizens of other States,
‘or of foreign States, and if there is anything in the Consti-
tution capable of such a construction, then we, the source of
all power, by an amendment of the Constitution, blot it out
forever.

The decision announces the principle, that a State is not
sovereign as to the debts she may contract. The people de-
clare the converse of the proposition to be true, that the States
are sovereign as to the debts they contract. :

In Florida v. Georgia (17 How., 520), Justice Campbell,
speaking of the 11th amendment, says: “ Various attempts
were made in both branches of Congress to limit the opera-
tion of the amendment, but without effect. It was accepted
without the alteration of a letter, by a vote of 23 to 2 in the
Senate, and 81 to 9 in the House of Representatives, and re-
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ceived the assent of the State Legislatures. Georgia ratified
the amendment as “an explanatory article,” her fegislature
“concurring therewith, deeming the same to be the only
just and true construction of the judicial power by which
the rights and dignity of the sevcra{ States can be eftectively
secured.”  Thus, the supreme constitutional jurisdiction of
the United States, the concurrent action of Congress, and
the State Legislatures, expressing a consent nearly unanimous,
corrected the opinion of the Supreme Court, and intercepted its
tinal judgments in these cases, by declaring that the Consti-
tution should not be so construed as to allow them.

Is it not a fair deduction from the history of this amend-
ment, the circumstances surrounding the discussion of the ar-
ticle containing the grant of judicial power, the decision of
the Supreme Court adverse to the views of Madison, Ham-
ilton and Marshall, and the almost instantaneous repudiation
of that decision by the people acting through the appro-
priate channels, that the intention of the 11th amendment
was to put the States, as to their debts contracted, just where
they stood before the adoption of the Constitution, in the po-
sition of sovercign States, not liable to be called to answer at
the bar of any court except by their own consent?

The author admits, of course, that since the adoption of
the 11th amendment, a citizen of one State cannot sue an-
other State in the Federal Courts. But he claims that as the
judicial power extends *‘ to controversics between States,”
the State whose citizens hold the bonds of another State, may
make the non-payment of the bonds a subject of centroversy,
and thus arraign the defaulting State before the Supreme
Court The argument is, that when the States, by the adop-
tion of the Constitution, yielded up the right to make trea-
ties, or to make war with each other, it is reasonable to sup-
pose that some mode was devised, by which rights, which
are the subject of treaty or war, could be settled. And it
is claimed, the deviee fixed upon to settle these rights politi-
cal, was to allow the States to implead each other in the
Supreme Court.

Is this reasoning correct? From this data, is it proper to
conclude that the powers of the Constitution in the grant of
judicial powers “to controversies between States,” intended
to include, not only such matters as are usually the subject
of examination in a judicial tribunal, but to go beyond any-
thing yet known in the history of nations, and include, in
this grant of judicial power, controversies of a political na-
ture—controversies heretofore settled by negotiation or by
the sword, and not by the decision of a court ?
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I think not; it is clearly contrary to the spirit of the 11th
amendment! Before the adoption of the Constitution, by
virtue of a general principle, well scttled in all countries
where the system of the Common Law prevailed, a State
could not be sued without its consent. Those who made
contracts with a State relied upon its good faith.

Shortly after the adoption of the Constitution, a construe-
tion is given to the compact that violates this principle, and
allows a State to be sued in its contracts by a citizen of an-
other State. At once an amendment is :nade to the Consti-
tution, which declares that the grant of judicial power shall
not extend to such cases. A State shall not be sued upon is
contracts by citizens of other States, or forcign States. Does
not the amendment say, in substance, that those who contract
with a State since the adoption of the Constitution, imust now,
as they did before its adoption, rely upon the good faith of the
State, and not upon the courts of the Federal Government to
entorce the contract? The principle involvedsis one of publie
policy essential to the well being of cvery State; not a mere
sent]iment that it was unbecoming the dignity of a State to be
sued.

How the contracts of a State shall be performed, when and
how its revenues shall be applicd in discharge of its contract,
is a matter of State policy to be determined by the legislative
department of the State, not by the courts of the State.
This is the principle involved in the 11th amendment.  Jus-
tice Ficld) in The Siren (7 Wal., 1,534), uses this language :
It is a familiar doctrine of the common law, that the sov-
ercign cannot be sued in his own courts without his own con-
sent. The doctrine rests upon reasons of public poliey : the
inconvenicnee and danger which would follow from any dit-
ferent rule. It is obvious that the public service would bhe
hindered, and the public safety endangered, if the snpreme
authority could be subject to suit at the instance of every
citizen, and consequently controlled in the use and disposi-
tion of the means required for the proper administration of
. the government. The exemption from direct suit is, there-
fore, without exception.”

Now, if a State may make the non-payment of the bonds
of a sister State held by its citizens, the subject of contro-
versy in the Supreme Court of the United States, the cvil
intended to be remedied by the 11th amendment still exists;
the courts of the United States, and not the Legislatures of
the States, are to determine how the revenues of the State
shall be applied in discharge of its contracts. The revenues



134 Can States be Compelled to Pay Their Debts ? [March

of the States are not to be managed by the people through
their representatives, but they are to be controlled by the Su-
preme Court of the United States.

In this discussion, I have assumed that the Supreme Court
can not only hear and determine, but enforee its judgment
by applying the revenues of the State to the discharge of the
judgment rendered.  This is the position of the author.

POLITICAL NOT A JUDICIAL QUESTION.

The Constitution of the United States distributes the
powers of the Federal Government into the three depart-
meunts, usual in all Republican Governments—Legislative,
Exccutive and Judicial. The third article defines the judi-
cial power, and it would be reasonable to suppose, unless
there were some express words used to convey a different
idea, that the judicial power granted, was suct« as is usually
exercised hy ceurts in the Colonies, or in England.

In Smith v. Weguelin (L. R. Eq., 198), where the court was
asked to have guano in England, the property of the Peru-
vian Government, applied to the payment of a bondholder,
in accordance with a contract of that Government, that the
proceeds of the sales of the guano should be so applied, Lord
Romilly, in refusing to exercise the power, said, if such a
proceeding were allowed, it might alter the relations be-
tween the two counties, and enable a bondholder, by the aid
of the Court of Chancery, practically to declare war against
a foreign country.” In other words, the court, in taking ju-
risdiction of a State as to its contracts, would be exercising
powers not judicial but political.

It a State fails to fulfil its contracts with the citizens of
another State, that is a proper subject of negotiation between
the States through their representatives, it is a matter of State
policy confined to the legislative and executive departments
of the Government, but never entrusted to the judicial de-
partment of it.

It is claimed, however, that the terms of the grant of judi- |
cial power in the third article are sufficiently broad to include
matters of this kind; the terms are ¢ contreversies between
two or more States.” Here it is said that the word “contro-
versies” is used in contra-distinction to the word ¢ cases”
in a previous part of the same article, and that the word con-
troversies includes cases which are the subject of judicial de-
cision, and also those which are of a political nature, and
which the courts could not take cognizance of but for the use
of this broad term.
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How does this view of the mecaning of the word contro-
versies apply to other parts of the same article? Immediate-
ly before the expression “controversics between two or more
States,” we find ¢ controversies to which the United S tates
shall be party,” and immediately after we find controversies
“between a State and citizens of another State”—¢ between
citizens-of difterent States.” If we give the word contro-
versies the broad scope claimed for it, the courts of the Uni-
ted States, where the United States is a party, has jurisdic-
tion, not merely to determine questions of a judicial charac-
ter when the United States is a party, but may determine po-
litical qucstions also. T am aware that it will be replicd, the
courts of the United States, with the exception of the Su-
preme Court, connot take jurisdiction except as provided by
Act of (/onrrress, or,in other words, that the Constitution, as
to the inferior courts, does not exccute itself. And when
Congress has acted, it has limited the cases in which the Uni-
ted States may be sued, and the limit does not include cuscs
of a political character. This would be conclusive if the
question was, What jurisdiction have the courts of the United
States? But the question i3, What is the grant of judicial
power in the Constitution? not how far has it been exervised;
and looked at in this aspect, according to the claim =et up,
the courts could have jurisdiction of polm(-al (jll(’kfwns when the
United States 18 a party. Would it not exercise the ingenuity
of even a Phi]ade{;)hia lawyer to conjure up a case ot a po-
litical character, in which the United States «~ould be ar-
raigned at the bar of its own courts ?

Tet us apply this extended meaning of the word “ contro-
versies” to the case enumerated after that, to ten or more
States, and we shall have the courts takmg jurisdiction of
controversies of a political character “between a State and
the citizens of another State; what controversies of a politi-
cal character can exist between a State and citizens of au-
other? And when we apply the test to the next class of
cases, “ controversies between citizens of different States,”
and ask what controversies of political nature can be submit-
ted to a court for decision, it becomes simply ridiculous to
attempt to answer such a question.

We suppose the reply to this line of argument is, that the
word controversies has not a fixed, unbending meaning: it is
of an elastic nature; it expands or contracts, accordm«r to its
surroundings. When applied to the United States as a party to
a suit, it means cases of a judicial character; when applied
to States it expands to include not those of a judicial only,



186 Can States be Compelled to Pay Their Delts? [March

but also those of a political character ; and when applied to
citizens of different States, it again contracts to cases of a ju-
dicial character.

A tribunal to decide controversies between States or Na-
tions, was a thing unknown to English speaking people, and
we may rest assured had the framers of the Constitution in-
tended to create such a tribunal, clothed with powers to de-
cide political controversies between States, such an important
and novel matter would not have been expresscd in doubtful
language; it would not have been placed as an ellipsis in the
middle of a long sentence, where the powers granted in most
of the cascs reter to cases the subject of the usual judicial
power.

POLITICAL QUESTIONS EXPRESSLY PROVIDED FOR.

It is adinitted that the non-paviment of the debts of a
Stute, due the citizens of another State, as to the latter State,
is & wrong of a political character, the proper subject of ne-
gotiation and treaty, and even a casus belli.

Prior to the adoption of the Constitution, it is said the
remedy was treaty or war, but it is claimed that §10 of Ar-
ticle I. deprives the States of this power, and, therefore, says
the author, we have provided, under the present form of
government, the submission of ¢ controversies between Statcs™
to the Supreme Court of the United States.

The force of this argument rests upon the assumption
that the States are deprived of the powers of treaty and war
by the Constitution of the United States. Is it true that
they are deprived of this power? Section 10 of Article 1.
does not deprive the States of this power absolutely ; the
power is merely limited, and the limitation imposed 1s, that
the States shall not enter into compacts or agrecments one
with another, or with a foreign power without the consent of
Congress. Nor are they allowed to engage in war without
such consent, unless actually invaded, or in such imminent
danger as will not admit of delay.

The States are not deprived of the powers of treaty and
war, but as the exercise of these powers might affect very
seriously the interests of other States, members of the Union
formed by the adoption of the Constitution, they are only to
be excreised with the consent of Congress, who will see to it
that the welfare of other members of the Union does not
suffer. ’ .

The States as to the powers of treaty and war, stand in
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precisely the same relation to their sister States that they do
to foreign States. Suppose citizens of New York invest in
the public debt of Mexico; the obligations are not met, the

#Republic fails or refuses to pay ; prior to the adoption of the
Constitution, it was the proper subject of treaty or war.
What is the reniedy since the adoption of the Constitution?
Is it not the same with the consent of Congress 2

And it is proper that the remedy should be thus limited.
It is always a question of policy whether the non-payment of
such debts should be the cause of war, or even the subject of
treaty; it may be more expedient for the citizens to lose their
debts than to engage in war, or cven make them the subject
of negotiation. Now that the interests of the different States
are so intertwined one with another in this Federal Govern-
ment, it is eminently proper that the matter of a treaty with
a foreign power, or the declaration of war by one of the
States, should first receive the approbation of Congress,
composed of representatives from all the States, who will
take care that such a step is not taken without due regard to
the intcrests of all the States. When a sister State tails to
meet its obligations in the hand of citizens, the same remedy
may be used that was used before the adoption of the Con-
stitution (when the States certainly were sovereign even as
to their debts), but the propriety of using the remedy must
first be submitted to Congress tor approval.  The author ad-
mits that one of the remedies to compel States to pay their
debts, is treaty or war, with the consent of Congress, an admis-
sion which not only takes away the force of his argument,
but destroys it. The question is, What provision is made in
the new government for the exercisce of the powers of treaty
or war, which the States could have exercised formerly, to
compel the payment of debts duc by the States? The an-
swer is, that this remedy can only be exercised with the con-
sent of Congress; but in lieu thereof, it is provided, that the
Supreme Court of the United States may take cognizance of
“ controversies between States.”

The power is one of a political character, exercised by the
legislative and executive branches of a government. In the
fundamental law of this new government, this confederation
of States, where would it be natural to find the grant of such
power in that part which defines the judicial or the legisla-
tive powers? The answer which springs to the lips is, in that
which defines the legislative powers. gg thought the framers
of the Constitution, and they directed that the powers of
treaty or war should be exercised by the States, not when the
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Federal Judiciary ghall think proper, but when Congress shall
consent; that branch of the Government that controls the
sword and the purse of the Federal Government, is to de-
cide when the States shall make treaties, or engage in war,
with their sister States or forcign States.  This pobticai rem-
edy, which, prior to the Constitution, each State could use at
its discretion, is under the Constitution, to be used in the
diserction ot Congress; and Congress is to determine whether
the failure to pay by a foreign State or a sister State, debts
due to citizens of one of the States, is to be followed by
treaty or war.

It being admitted, that independent of the Constitution,
the only remedy for the non-payment of debts due by a State
to citizens of another State, is tre: ity or war.  When we find
that the Constitution vests in Congress the power to deter-
mine when the Ntates shall exercise these powers. that the
remedy ix to be used or withheld as they shall determine,
what is the propriety of arguments long drawn out, and fine-
spun theories, to show that the rcmedv for such an evil is to
be found in the grant of judicial pow@l‘" Why search in the
grant of judicial power, to dig out, by straincd implication,
a remedy which, In express terms in the grant of legislative
powers, is to be used or withheld in the discretion of the leg-
islative branch of this new government ?

This remedy which these sovereign States prior to the
adoption of the Constitution could use to cenforce the pay-
ment of debts, is not destroyed or taken away under the
Conetitution, but its exercise is limited so that it may not be
used to the detriment of the other States of the Union.  With
this fact standing in bold relief, that this remedy of a politi-
cal character for a wrong done to a State, is expre«ly recog-
nized in the Constitution. and that its excreise is to be su-
pervised by the legislative branch of the Government, when
we come to consider the construction of a grant of Judlcml
power, and to determine the meamng of the expression,
“controversies between States,” an expression of doubtful
import, if we can violate the rule of association, and claim
that the controversies intended are not of a strictly judicial
character, such as most of the other cases enumerated, but
include those of a political character, what reply can we
make, to the assertion that cannot be denied, that a remedy
for controversics of the political character under discussion
is expressly provided for in another part of the Constitution,
and confided to another branch of the Government for its
supervision ?
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RULINGS OF SUPREME COURT.

The Supreme Court of the United States have uniformly
refused to take cognizance of questions of a political charac-
ter, when other departments of the Government have acted
in the matter. And this, too, when the controversy was be-
tween individuals and the Jjurisdiction undoubted over the
parties, but the rlfrhts of the parties depended on political
questions. (7 How L)

In the celebrated case of Luther v. Borden, an action of
trespass, the defendant justified that martial law had been de-
clared, by the Legislature of the State, and that he being a
militar y officer under orders of a superior officer, had doue
the acts complained of.

The plaintiff was supporting the Constitutional Govern-
ment, and the defendant the Charter Government of the
State of Rhode Island. The plea raised the question which
of thesc was the duly constituted Government of the State.

This was a question, so far as the United States was con-
cerned, which 1t was the duty of the political branch of the
Government to determine, and not the judicial branch. And
accordingly the court decided that it could not dctermine
this question, because the decision of such questions had been
vested in another branch of the Government in Congress.

Tancy, C. J. said, “ Under this article of the Constitution
(4th article, sec 4), it rests with Congress to decide what
Government is the established one in a State. For as the
United States guarantees to cach State a Repuhli( an (Govern-
ment, Congress must necessarily determine what Government
is cstablished in the State before it can determine whether
it is Republican or not.”” And its decision is binding on
every department of the Government, and cannot be ques-
tioned in a judicial tribunal—the right to decide it is placed
there and not in the courts (7 How., p. 42); and in another
part of the same opinion,, he uses this anguage :

“No one, we believe, has ever doubted the proposition
that, according to the institutions of this country, the sover-
eignty in every State resides in the people of the State, and
they may alter and change their form of Government at their
own pleasure. But whether they have changed it or not, by
abolishing an old Government and estabhshmo a new one in
its place, 18 a question to be settled by the polztu‘al power. And
when that power has decided, the courts are bound to take notice
of s decision and to follow it.” 7 Ilow., 47.

In this case, Congress had not acted in the matter, and the
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case was decided upon the ground, that the question was po-
litical, and the power to determine was vested not in the ju-
dicial but in the legislative branch of the Government.

It the Supreme Court, when a political question comes be-
fore it, incidentally in determining the rights of parties who
are properly before it, is to be controlled by other depart-
ments of the Government, and refuses to consider such ques-
tions, shall we expect the court, when questions purely of a
political character come before it, to take cognizance of such
questions, when we know that the usual remedy for such
matters between nations is treaty or war, and this remedy is,
by express provision, made subject to the supervision of Con-
5rcss? Or shall we expect them, as in Luther v. Borden, to

ecline the consideration of political questions which have
been left for the decision of Congress by the Constitution.

The case of The Cherokee Nation v. State of Georgia (5 Pe-
ters, 1) is very instructive upon this question. The bill
claimed that the Cherokees were a nation, a foreign State,
and praved that the State of Georgia be restrained from the
execution of certain laws of that State, which it was alleged
would annihilate the Cherokees as a political society, and
seize for the use of Georgia the lands of the nation, which
had been assured to them by the United States in solemn
treatics, still in force. The court decided that the Cherokees
were not a “ foreign State,” and that they did not have ju-
risdiction of the parties, but the opinions of the judges dis-
cuss the question under consideration.  Marshall, C. J. says,
“ A serious additional objection exists to the jurisdiction of
the court. Is the matter of the bill the proper subject for
Jjudicial inquiry and decision? It secks to restrain a State
from the forcible exercise of legislative power over a neigh-
boring people asserting their independence; their right to
which the State denies.” (5 Peters,20.) And again speaking of
the right to the land occupied by the Indians, he says, “The
mere question of right might, perhaps, be decided by thiscourt
in a proper case with proper partics. But the court is asked to
do more than decide on the title. The bill requires us to
control the Legislature of Georgia, and to restrain the cxe-
cution of its physical force. The propriety of such an inter-
position by the court may be well questioned. It savors too
much of the exercise og political power to be within the
proper province of the judicial department.” Ibid, p. 20.

Justice Johnson said, that had he been sitting alone, he
would have put his rejection of the notice upon the nature of
the claim set up. “I cannot,” says he, “entertain a doubt
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that it is one of a political character altogether, and wholly
unfit for the cognizance of a judicial tribunal. There is no
possible view of the subject, that I can perceive, in which a
court of justice can take jurisdiction of the questions made
in the bill.”  Ibid, 28. He compares it to the case of the
Nabob of Arcot (2 Vese} ,Jr., 871), ““a case of a political charac-
ter, where the courts of Great Britain refused to take juris-
diction, because it had its origin in treaties entered into be-
tween sovereign States; o case in which the appeal is to the
sword, and to Ahmtrhty Jjustice, and not to courts of law or
eqmty In the cxercise of sovereign right, the sovereign is
sole arblter of his own justice. The pen‘t]ty is war and sub-
jugation.” 5 Peters, 30.

THE CASES OF BOUNDARY.

I am aware that it may be said that the cases of
Rhode Island v. Massachusetts, 12 Peters, 657; Virginia v.
West Virginia, 11 Wal.; 54; and others, in which the
Supreme Conrt has exercised jurisdiction and determined
questions of boundary between States, were cases not purely
of a judicial character; that the questions involved were of
a political character, such as between States or nations, are
usually settled by troaty

It is true that in this class of cases the court did take juris-
diction of cases of a political character, holding that the grant
of judicial power to decide “controversies between States ”
included them. But it may be admitted that the grant of
Judicial power extends to this class of cases without etlecting
the argument.

Prior to the Declaration of Independence, controversics as
to boundaries were settled by the King in council, or if there
was an agreement on the subject, th'xt agr u,munt was en-
torced by ‘the Court of Chancery. Under the articles of Con-
federation, a court was created for this specitic purpose. Un-
der the supervision of Congress, judges were appointed by,
conseat of the States, or if they could not agree, Congress se-
lected three persons from each State, and this number was
reduced to thirteen, by cach State alternately striking one
from the number sclected, until it was reduced.

In extending their ]l.ll‘l‘idl("tlon to cases of this description,
there was somu;hmcr in the history of the country to guide
the court. A tribunal had always existed for deciding such
controversies; at the time of adoption of the Constltutlon
many such controversies were still in existence, and the court
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might say, it is not to be presumed that it was the intention
of the framers of the Coustitution to leave the States without
any tribunal for deciding such questions, exeept that of treaty
or war with the consent ot Congress,

How docs this course of reasoning apply to enforeing the
non-payment of debts by a State? When, in the history of
the colonics, or of the people from whom their inhabitants
are descended, was it known that a sovercign State could be
sued by an individuai for a debt, or that one State could sue
another State, because the latter had failed to meet its obli-
gations to citizens of the former?

No such tribunal was ever heard of among English speak-
ing people, and it would be a forced construction to extend
the judicial power to include such cases, unless there were
express words to convey such an idea.

HOW IS THE DECISION OF THE COURT TO BE ENFORCED ?

In the case of Rhode Islund v. Massachusetts, 12 Peters, 751,
Mr. Justice Baldwin, who delivered the opinion of the court,
scemed to think it would be enforced in the same way in which
a decree is enforced against the King, in cases where he was
plaintift, or he, by his Attorney General, became a party to a
suit, and submitted to the jurisdiction of the court. Insuch
cases, he is presumed never to doa wrong or refuse aright toa
subject; on the same prineiple, it is argued, that it cannot
be presumed that a State would either do wrong. or deny
right to a sister State or its citizens, or refuse to submit to
the deerce of the court.

Mr. Madison held a similar view as to the judicial power
in reference “ to controversies "hetween States and a foreign
State.”  “I do not conceive,” he says, “that any controversy
can ever be decided in these courts between an American
and forcign State, without the consent of parties. If they
consent, provision is here made. The disputes ought to be
tried by the National tribunal. This is consonant with the
law of nations.” (Virginia Debates, 391.) There is no dif-
ference whatever between the grant of judicial power as be-
tween States, and as between a State and a foreign State.

The view, then, of the Supreme Court, even in the case of
boundaries, is like that of Mr. Madison, that if the parties
consent, if the sovereign States submit to the decree of the
court, in the grant of judicial power, there is a tribunal
created which will decide these controversics between States.
The Supreme Court,..n this view, is a commission or board
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of arbitration, which will decide controversies between States,
domestic, or domestic and foreign, whenever the parties sub-

mit their differences to them, ‘md leave the enforcement of
its decisions to their own sense of right.

But the author is not satisfied with such milk and water
doctrine as this, that may do to feed such babes as Baldwin
and Madison, men who lived in the early days of this great
country. \ow that she has passed ler wntumm] thc men
of the country must have strong drink like this:

“It would, indeed, be a hollow mockery it the power were
exhausted on entering the deeree.  The judgment must be
enforced.  The wxe(lom of that august tribunal will, doubt-
less, when necessary, prescribe the process and mould the
proceedings by which it shall be executed.”

« If Congress can authorize the levy and collection of a
tax, so can the court; if Congress can direct the .1]>prnprm-'
tion ot the revenue of a State in the hands of its officers, s
can the court; and if Congress can require State ofhwrs to
pay revenue collected by them into the hands of the court,
so also can the court.” 12 Amer. Law Review, 653—4.

This is the power claimed for the Supreme Court under
the new light by which the Constitution is to be read !

Sllpp()st, it is admitted that the power of the Supreme
Court is as great as Congress on the subject, pray tell us what
authority Congress has on the subject?  Can Congress direct
the appropriation of the revenues of a State in the hands of
its ofticers?  Can Congress require State officers to pay rev-
enue collected into the hands of a court?

I understand the author to assert these propositions boldly
and broadly.

Will the author be so kind as to inform us when the
power was delegated to Congress to interfere with the reve-
nues of a State in the hands of its officers? In what part of
the Constitution shall we find the provision that Congress
has the power to require the State otficers to pay over reve-
nues collected for State purposes?

It there is one proposition in reference to the Constitution
that all jurists are agreed upon, it is that contained in the
tenth amendment.  That the powers of the Federal Govern-

ment are all delegated, and that it has no powers except those
delegated, in which are necessary and proper to carry into
execution those delegated. Over and over again has this
doctrine been uttered l)y the Supreme Court.  Mr. Justice
Swayne, in Pacific Ins. Co. v. Soule, T Wall., 444, says, of
the National Government, * It has no faculties but such as
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the Constitution has given it, either expressly or incidentally
by necessary intendiment.  'Whenever any act done under its
authority is challenged, the proper sanction must be found
in its charter, or the act is ultra viris and void.”

Certain it is that no express power has been dclegated to
Congress in the Constitution to interfere in any manner with
the revenues of a State in the hands of its officers, and it will
be diflicult to ascertain what power is delegated, which it
would be cither necessary or proper to enforee by a law, ap-
propriating the revenues of a State in the hands of its officers.

Perhaps this monstrous doctrine is deduced from the caxe
of Osborne v. The Bank, 8 Wheat, 842, for the author says of
that case: *“ The court enforeed its decree on Osborne, the
Treasurer of the State of Ohio, and compelled him to pay
over moneys which he had collected under a statute of that
State by virtue of and in discharge of the duties of his office.”
12 Amer. Law Review, 654.

Never was a graver mistake made; the court did not un-
dertake to interfere” with State officials in the execution of
State laws; such was not the principle involved in that case,
nor in the numerous class of cases where State laws have
been declared null and void, and the individuals claiming to
act under them have been restrained by the courts of the
United States. The principle involved is, that the State laws
in question arc in conflict with the Constitution of the United
States, or the laws made in pursuance thereot, which are the
sup(ll'eme laws of the land, and by reason of such conflict are
void.

Osborne was not regarded as a State officer performing
his duties under a valid law of Ohio, but as a citizen of the
United States, acting without authority to the injury of
another, for the void law of the State could, in the nature of
things, give no authority, and his attempt to collect the tax
imposed on the United States Bank, was an unlawful act of
Osborne, the individual not the lawful act of Osborue,
Treasurer of the State of Ohio. It is just here that we sce
the difference between the articles of Confederation and the
Constitution; the former acted on the States, the latter on
the individuals.

The cases in which State officials have been restrained
from acting under State laws in conflict with the Con3titu-
tion of the United States, are of constant occurrence, but
there is yet to arise a case in which the courts claim, in dis-
posing of such cases, the authority to interfere with the State
officials acting under valid State laws. They declare the law
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void, that it gives no authority to the individual to do the
acts complained of, and then they declare to the individual
thus acting that he must refrain from the acts complained of.
Bradley, J. in Bd. of Liquidation v. McComb, 92 U. 8., 541.

Florida v. Georgia, 17 How., 478. An extract is paraded
from the opinion 1n this case to shew that the court can en-
force its decrce.  The question under discussion was, whether
the United States could intervene, and how, in a suit between
two States? Congress could have acted in the matter, and
preseribed the mode in which States or the United States
could be arraigned before the court, but it did not, and there-
fore the court having original jurisdiction, devised the means
itself, and the means devised was to serve process on the
Governor and the Attorney General.  And because the court
can adopt the process by which the case is to be brought be-
fore it to be heard and determined, the author infers that it
may devise effectual means for enforcing its decrce. “It
might,” says he, ¢ by an ancillary proceeding, direct the treas-
urer of a State to pay over to the marshal funds as fast as re-
ceived by him, until the judgment was satistied, or it might
extend this process to many or all of the tax collectors of a
State; it might direct it officers to assess, levy and collect a
pro rata share of the judgment from the property of the citi-
zens of the State, or Congress might pass a law providing
the process and mode of proceeding.” 12 Amer. Law Re-
view, p: 654-5.

The logic of the author is most agile, it makes a wondrous
leap in arriving at its conclusions.  Given the premises that
the Supreme Court in controversies between States may pre-
scribe the modes and forms of procceding to bring the par-
ties before it, he leaps to the conclusion, that the revenues of
the State in the hands of its treasurer or its tax collector is
the subject of garnishment, and that the Supreme Court can
levy, assess and collect a tax from the citizens of a State to
liquidate a decree made by it.

The first part of the conclusion has been definitely scttled
the other way exactly. Public funds are not the subject of
garnishment, whether they be the funds of the United States,
a State, or a municipal corporation. Buchanan v. Alexander,
4 How., 20; United States v. Baltimore and Ohio Railroad, 17
Wal,, 322; Darlington v. Mayor, gec., 31 N. Y., 164.

The second branch of the conclusion is answered by the
Supreme Court in Rees v. Waterton, 19 Wal., 117, in these
words: “This power to impose burdens and raisc money, is
the highest attribute of sovereignty, and it is exercised first,

10
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to raise money for public purposes only ; and second, by the
power of the legislative authority ouly. It is a power that
has not been committed to the judiciary. Especially is it be-
yond the power of the Federal judiciary to assume the place
of a State in the exercise of this authority, at once so delicate
and so important.”

Very true, says the author, the Supreme Court did so de-
cide, but that was in a suit on appeal from a Circuit Court,
where an individual was a party, and it does not follow that
the court would not exercise it in furtherance of its original
jurisdiction. ‘

And why not, pray? The answer of the author is, “the
Federal Government has all power necessary for the execu-
tion of the powers granted.” Certainly it has, but the very
question at issue is, whether this power i granted at all; and
particularly whether it is granted to the judiciary.

The Supreme Court declares that this power to tax is a
function of the legislative department of the Government;
that it has not been committed to them. The power to tax
has not been committed to them—has not been committed in
any form. They do not declare merely that they will not ex-
ercise the power at the suit ot an individual, on appeal from
the Circuit Court; but they declare the power does not ex-
ist; it is not within the grant of judicial power. It is beyond
their power to assume the place of a State, and cxercise the
delicate and important function of levying taxes on the peo-
ple. The reasons given by the court for their decision, cuts
up the whole matter by the roots. If the power is not judi-
cial, and has not been committed to them, and cannot, trom
its very nature, be comuitted to them, they can no more ex-
ercise the power when they have original than when they
have appellate jurisdiction.

Kentucky v. Dennison, 24 How., 97. This case settles the
question of compelling States to pay their debts, or compell-
ing them to do anything by process from the Supreme Court
directed to or acting upon the officers of a State. A crime
is committed in Kentucky, the criminal flies to Ohio, he is
demanded in due form by the Governor of Kentucky, and
the Governor of Ohio refuses to deliver the fugitive from jus-
tice. Kentucky baving a controversy with Ohio, applies to

:the Supreme Court for a mandamus to compel the Governor
to deliver the fugitive. 'What was the decision of the court?
They decided that they had jurisdiction of the controversy;
that mandamus was the proper remedy; and that it was the
.duty of the Governor of Ohio to deliver the fugitive—no
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merely a moral duty, but a duty prescribed by the Constitu-
tion of the United States itself, and enforced by appropriate
legislation by Congress. And yet they did not compel the
delivery of the fugitive. Why not? Because no means had
been provided to enforce obedience. “Indeed,” remarks Chief
Justice Taney, “such a power would place every State under
the control of the General Government, even in tke adminis-
tration of its internal concerns and reserved rights,  And we
think it clear that the Federal Government, under the Con-
stitution, has no power to impose on a State officer, as such,
any duty whatever and compel him to perform it.”

Apply these principles to the debt question—the State of
Rhode Island sues the State of New York for its tailure to
pay bonds issued by the latter and held by citizens of the
former; the court takes jurisdiction, hears and determines
the amount of the debt, and decreces that New York shall pay
the amount to Rhode Island.  Can the court compel the Leg-
islature of New York to levy a tax, and the State officers to
collect and pay over the tax in discharge of the debt? No,
says the court, in Ientucky v. Dennigon, we cannot control
State otlicers.

But now comes the author with a new idea. This is the
way to do things. The Constitution acts upon individuals
not upon States; therefore, Oh! happy thought, the court
will appoint its own ofticers to levy and collect a tax, which
tax will be collected of individuals. The State officers will
not be interferred with in the performance of their duties;
the principles of Kentucky v. Dennison will not be violated ;
the court will merely appoint its own officers to perform the
dutics of the State ofticers. Is it not a pity that some one
had not suggested this idea to the Supreme Court when they
were considering Kentucky v. Dennison.

There was no use of an attempt to compel the Governor
of Ohio, a State officer, to render obedience to the mandamus ;
all the court had to do was to vest one of its own officers with
the power of surrendering the fugitive in Ohio, and all would
bave gone as “merry as a marriage bell.”

The idea is as ridiculous as it 18 novel; the court cannot
interfcre with State officers—they are sacred.  But it can vest,
in its own officers the same powers that the State officers
possess, and thus all the functions of the State ofticers can be
absorbed, so far as the revenue of the State is concerned.
The court cannot exercise such powers where the township
of Waterton (19 Wal., 47) is in question; it has refused so
to do; but if the State of New York is a defendant, with
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Rhode Island as plaintiff, then the court will exercise powers
which belong solely to the legislature of a State. The little
town of Waterton only comes before it by way of appeal, but
the State of New York comes betore it in its original and ex-
clusive jurisdiction. Then, when it has before it the great
State of New York, its energies are aroused, and the slum-
bering powers of the “august tribunal,” which inhere in its
original jurisdiction are awakened, and like Minerva, from
the brain of Jove, the court steps forth a full-fledged State,
exercising all the powers of the legislative, executive and ju-
dicial departments; it renders a decree, makes laws in levy-
ing and assessing taxes, and appoints officers to execute these
laws.

The result of this discussion brings me to the conclusion
so felicitously expressed by Mr. Hamilton. 2 Federalist, No.
81. ¢ The contracts between a nation and an individual are
only binding on the conscience of the sovereign, and have no
pretension to a compulsive force. They confer no right of
action independent of the sovercign will.”  Mr. Webster, in
a letter to Baring Brothers, in 1839, expressed the same opin-
ion, that the good faith of a State is the only security for the
payment of its debts.

n the maintenance of this good faith, every citizen of the
State is interested.  The honor of the State and its material
prosperity are alike dependent upon the fidelity with which
its engagements are kept with its creditors. To these prin-
ciples, I yield my assent, but not to the doctrine, that under
the Constitution, any mode is provided to compel a State to
pay its debts.

Norfolk, Va. W. . BtrrovGHs.
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SCPREME COURT OF THE UNITED STATES.
Ocroper TERM, 1878.

THE UNION NATTONAL BANK OF SAINT LOUIS &C.v. A. MATTHEWS,

A loan by a National Bank upon the faith of real estate as security, is valid under
the National Banking Act.

In crror to the Supreme Court of the State of Missouri.
Mr. Justice SwaYNE delivered the opinion of the court.

This case involves a question arising under the National
Banking Law, which has not heretofore been passed upon by
this court. We have® considered it with the care due to its
importance. There is no controversy about the facts, and so
far as it is necessary to advert to them, they may be briefly
stated.

On_the first of March, 1871, Hugh B. Logan and the de-
fendant in error, Elizabeth Beard, executed and delivered to
Sterling Price & Co., their joint and several promissory note
for the sum of 15,000, payable to the order of that firm two
vears from date, with interest at the rate of ten per cent. per
annum. The payment of the note was secured by a deed of
trust, executed by the defendant in error, on certain real es-
tate therein described.

On the thirteenth of the same month, the note and deed of
trust were assigned to the bank. The answer of the bank
avers that the bank *“accepted the said note and deed of trust.
as sccurity for the sum of $15,000, then and there advanced
and loaned to said Sterling Price & Co., * * * on the
security of said note and deed of trust.” Price & Co. failed
to pay the loan at maturity. The bank directed the trustee
in the deed of trust to sell. The defendant in ecrror there-
upon filed this bill in the proper State Court to enjoin the
sule. A perpetual injunction was decreed upon the ground
that the loan by the bank to Price & Co. was made upon real
estate security; that it was forbidden by law, and that the
deed of trust was, therefore, void. The decree was made
upon the pleadings. No testimony was introduced upon
either side. The plaintiffs in error removed the case to th
Supreme Court of the State. There the decrce of the lower
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court was affirmed. Ience this writ of error to this court
from the State Court.

Our attention has been called to but a single point which
requires consideration, and that is whether the deed of trust
¢an be enforced for the benefit of the bank.

The statutory provisions which bear upon the subject are
as follows:

“Sec. 5, 136.” Every National Banking Association is
authorized “to exercise by its board of dircctors or duly au-
thorized officers or agents, subject to law, all such incidental
powers as shall be necessary to carry on the husiness of bank-
ing by discounting and nurotmtmu' promissory notes, dmtts,
bills of exchange, and other evidences of debt, by recciving
deposits, by bu_) ing and selling exchange, coin, and bulhon,
by loaning money on personal security, and by obtaining, issu-
ingl:, and circulating notes according to the provisions of this
title.

“Skc. 5, 187. A National Banking Association may pur-
chase, hold, and convey real estate for the following purposes,
and for no others: First, such as may be necessary for its
immediate accommodation in the transaction of its business.
Second, such as may be mortgaged to it in good faith by way
‘of sceurity for debts prcvmusly contracted. Third, such as
shall be conveyed to it in satistaction of debts prcviously con-
tracted in the course of its dealings.  Fourth, such as it shall
purchase at sales under judgments, decrees or mortgages
held by the association, or shall purchase to sccure debts to
it. But no such association shall hold the possession of any
real estate purchased to seceure any debts due to it for a lon ger
period than five years.”—Rev. Stat. U. 8., 1,009; 13 U.'S
Stat. at Large, 99.

Iere the bank never had any title, legal or equitable, to
the real estate in question. It may acquire a title by pur-
chasing at a sale under the deed of trust, but that has not
yet occurrcd and never may.

Section 5, 137 has, therdore, no direct application to the
case. Itis only material as throwing light upon the point to
be considered in the preceding section.  Except for that pur-
pose it may be laid out ofncw

Section 5, 136 does not, in terms, prohibit a loan on real
estate, but the 1mphcat10n to that eftect is clear. What is so
implied is as effectual as if it were expressed.  As the trans-
action is disclosed in the record, the loan was made upon the
note as well as the deed of trust. Non constat—that the
maker who executed the deed would not have been deemed

'
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abundantly sufficient withont the further sccurity. The deed,
as a mortgage would have been, was an incident to the note
and a right to the benefit of the dced, whether mentioned or
delivered or not, whan the note was assigned, would have
passed with the note to the transferce of the latter.

The object of the restrictions was obviously threefold. It
was to keep the capital of the banks flowing in the daily
channels of commerce; to deter them from embarking in
hazardous real estate speculations, and to prevent the accu-
mulation of large masses of such property in their hands, to
be held, as it were, in mortmain. The intent, not the letter,
of the statute constitutes the law. A Court of Equity is al-
ways reluctant in the last degree to make a decree which
will effect a forfeiture. The bank parted with its money in
good faith. Its garments are unspotted. Under these cir-
cumstances the defence of wltra vires, if it can be made, doces
not address itself favorably to the mind of the chancellor.
We find nothing in the record touching the deed of trust
which, in our judgment, brings it within the letter or the
meaning of the prohibitions relied upon by the counsel for
the defendant in error.

In the First National Bank v. Haire and others, 36 Iowa,
443, the bank refused to discount a note for a firm, but agreed
that one of the partners might execute a note to the other,
that the paycee should endorse it, that the bank should dis-
count it, and that the maker should indemnify the endorser
by a bond and mortgage upon sufficient real estate executed
for that purpose, with a stipulation that in default of due pay-
nent of the note, the hond and mortgage should inure to the
benefit of the bank. The arrangement was carried out. The
note was not paid. The maker and endorser failed and be-
came bankrupts. The bank filed a bill to foreclose. The
same defence was set up as here. In disposing of this point,
the Supreme Court of the State said: “Kvery loan or dis-
count by a bank is made in good faith, in reliance, by way ot
securitf, upon the real or personal property of the obligors,
and unless the title by mortgage or conveyance is taken to
the bank directly, for its use, the case is not within the pro-
hibition of the statute. The fact that the title or sccurity
may inure indirectly to the security and benefit of the bank
will not vitiate the transaction. Some of the cases upon
quite analogous statutes go much further than this.—Silver
Lake Bank v. North, 4 J. C. R., 870.”

But it is alleged by the learned counsel for the defendant
in error that in the jurisprudence of Missouri a deed of trust
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is the same thing in effect as a direct mortgage—with respect
to a party entitled to the benefit of the security—and author-
itics are cited in support of the proposition. The opinion ot
the Supreme Court of Missopri assumgs that the loan was
made upon real estate sccurity within the meaning of the
statute, and their judgment is founded wupon that view.
These things render it proper to consider the case in that
aspeet.  But, conceding them to be as claimed, the conse-
quence insisted upon by no means necessarily follows. The
statute does not declare such a sccurity void. It is silent
upon the subject. If Congress =0 meant, it would have been
easy to say so, and it is hardly to be believed that this would
not have been done, insread of leaving the question to be
settled by the uncertain result of litigation and judicial deci-
sion. Where usurious interest is contracted for, a forteiture
is prescribed and explicitly defined.

n Garris v. Runnels, 12 How., 79, this court said that *“the
statute must be examined as a whole to find out whether br
not the makers meant that a contract in countravention of it
was to be void, 80 as not to be entorced in a court of justice.”
In that case, a note given for the purchase-money of slaves,
taken into Mississippi, contrary to a statute of the State, was
held to be valid.

‘Where a statute imposes a penalty on an officer for solemn-
izing a marriage under certain circumstances, but does not
declare the marriage void, the marriage is valid; but the
penalty attaches to the officer who did the prohibited act.
Miilford v. Worcester, T Mass., 48; Barton v. Hervey, 1 Gray,
119; King v. Birmingham, 8 Barn. & Cr., 29.

‘Where a bank is limited by its charter to a specified rate
of interest, but no penal consequence is denounced for taking
more, it has been held that a contract for more is pot wholly -
void.—Bank of the State of Mississippi v. Sharp, 4 Smedes &
Mar., 75: Grand Gulf Bank v. Archer, 8 1d., 151; Rock
River Bank v. Sherwood, 10 Wisconsin, 230.

The charter of a savings institution required that it8 funds
should be ‘“invested in, or loaned on, public stocks or private
mortgages,” &c. A loan was made and a note taken secured
by a pledge of worthless bank stock. The borrower sought
to enjoin the collection of the note upon-the ground that the
transaction was forbidden by the charter, and therefore void.
The court held the borrower bound, and upon a counter claim
adjudged that he should pay the amount of the loan with in-
terest.—Mott v. U. S. Trust (Co., 19 Barb., 568.

‘Where a corporation is incompetent by its charter to take
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a title to real estate, a conveyance to it is not void, but only
voidable, and the sovereign alone can object. It is valid un-
til assailed in a direct procceding instituted for that purpose.
Leazure v. Hillegas, T Serg. & R., 320; Gounde v. The North
Water Company, 7 Barr, 233; Runyon v. Coster, 14 Pet., 122;
The Banks v. Puitiauz, 3 Randolph, 136; McLindov. The City
of St. Louis, 10 Mo., 577.

The authority first cited is elaborate and exhaustive upon
the subject. So an alien, forbidden by the local law to ac-
quire real estate, may take and hold title until office found.
Fairfax’s Devisee v. Hunter’s Lessee, T Cranch, 604.

In the Silver Lake Bank v. North, 4 Johu. C. R., 870, the
bauk was a Pennsylvania corporation, and had taken a mort-
gage upon real estate in New York. A Dbill of foreclosure
was filed in the latter State. The answer set up as a defence
« that by the act of incorporation, the plaintifts were not au-
thorized to take a mortgage except to secure a debt previ-
ously contracted in the course of its dealings; and here the
money was lent, after the bond and mortgage were executed.”
The analogy of this defence to the one we are considering is
too obvious to need remark. Both present exactly the same
question.  Chancellor Kent said: ¢ Perhaps it would be suf-
ficient for this case, that the plaintiffs are a duly incorporated
body, with authority to contract and take mortgages and
judgments; and it they should pass the exact line of their
power, it would rathcr belong to the government of Pennsyl-
vania to exact a forfeiture of their charter than for this court
in this collateral way to decide a question of misuser, by sct-
ting aside a just and bona fide contract.” * * * <« Ifthe
loan and mortgage were concurrent acts, and intended so to
be, it was not a case within the reason and apirit of the re-
straining clause of the statute, which only meant to prohibit
the banking company from vesting their capital in real prop-
erty, and engaging in land speculations. A mortgage taken
to secure a loan advanced bona fide as a loan, in the course
and according to the usage of banking operations, is not
surely within the prohibition.”

It 1s not denied that the loan here in question was within
this category. This authority, if recognized as sound, is con-
clusive. See also Baird v. The Bank of Washington, 11 Serg.
& R., 411.

Sedgwick (Stat. and Const. Constr., 73) says: “Where it
is a simple question of authority to contract, arising either
on a question of regularity of organization or of power con-
ferred by the charter, a party who has had the benefit of the
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agreement cannot be permitted in an action founded upon it
to question its validity. It would be in the highest degree
incquitable and unjust to perinit a defendant to repudiate a
contract, the benefit of which he retains.”

What is said in4he text is fully sustained by the authori-
ties cited.

We cannot believe it was meant that stockholders, and,
perhaps, depositors and other creditors, should be punished
and the borrower rewarded, by giving success to this defence
whenever the oftensive fact shall occur. The impending dan-
. ger of a judgment of ouster and dissolution was, we think,
the check, and none other, contemplated by Congress.

That has been always the punishment preseribed for the
wanton violation of a charter, and it may be made to follow
whenever the proper public authority shall see fit to invoke
its application. A private person cannot, directly or indi-
reetly, usurp this function of the government.

The deeree of the Supreme Court of Missouri is reversed,
and the cause will be remanded, with directions to dismiss

the bill.
Mr. Justice MILLER dissenting.

I am of opinion that the National Banking Act makes void
every mortzage or other conveyance of land as a security for
money loaned at the time of, the transaction by the bank, to
whomsoever the conveyvance may be made; that the bank is
forbid to accept such sccurity, and it is void in its hands.

The contract to repay the money, and the collateral con-
veyance for sceurity, are separable contracts, and so far inde-
pendent that one may stand and the other fall.

In the present case, the money was loaned on the faith of
the deed of trust, and that instrument is void in the haunds of
the bank, but the note, as evidenee of the loan of money, is
valid against Mrs. Matthews personally. With this latter
contract, the State Court did not interfere. It enjoined pro-
ceedings under the deed of trust against the land, and did no
more.

Its judgment in that matter ought, in my opinion, to be
affirmed. .

Nore.—The Supreme Court of Appeals of Virginia,at the January Term, 1879,
in the case of I¥roten, assn., v. Armat, &c., decided this question the same way,
before the decision in the foregoing case by the Supreme Court of the U. S. was
known of. The opinion in Hroten,assn., v. Armat, Cc., is a very able one, de-
livered by Moncurg P, and as it discusses other very important principles, we
hope to be able to publish it in our next No.—Eb,
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SUPREME GCOURT OF APPEALS OF VIRGINIA.
NovemBer TErM, 1878.

SLAUGHTERS v. FARLAND’S EX’X.

1. S. brings debt against W., the maker, and H. and F., endorsers of a ne-
gotiable note. ‘'here is an office judgment at rules against all the de-
fendants. At the next rules, office judgment contirmed as to W. and
H., death of F. suggested. At the next term of the court, there is
judgment against W. and H. Afterwards scire facius issued and served
on k'8 executrix to revive the action. and she appears and pleads nil
debet and obtains a continuance, and this is repeated. There are three
trials and a verdict in her favor. Hewbn:

That F's executrix, not having made any question in the court below as to
the revival ot the suit against her by scire facius. she must be held to
have waived the question, and she cannot make it in the appellate
court. ’

2. The certificate of the notary that he gave notice of protest of the note
for non payment, sent by mail to the place of residence of endorser,
whilst there was a nail communication between the place of starting
and the residence, though not by the direct route, held to be suflicient
evidence of notice.

The case is fully stated by Judge Mo~cURE in his opinion.
J. M. Matthews for the plaintiff in error.
No counsel appeared for the defendant in error.

Moxcure P. This is a writ of error to a judgment of the Cir-
cuit Court of Essex county, rendered on May 11th, 1872, in
an action of debt then pending in said court in the name of
the plaintifts in error, Fanny Sluughter and Matilda Slaugh-
ter, against the defendant in error, Ellen D. Farland, execu-
trix of the last will and testament ot Zebulon S., alias Z. S.
Farland, deceased, who, in his lifetime, was sued with George
T., alias Geo. T. Wright, and Robert 8., alias R. S. Hipkins.

The original action was brought in the said court on the
19th day of August, 1868. The writ was returnable to Sep-
tember Rules next thereafter, and was returned duly executed
on all the defendants. At the same Rules, a declaration was
filed in the case, which is in the due form of a declaration in
an action of debt on a protested negotiable note, payable at
the Bank of Commeree, Fredericksburg, against the maker
and endorsers thercof, At the same Rules,acommon order was
entered against all three of the defendants, the maker, and the
two endorsers of the note. At the next Rules, to wit., on
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the 5th day of October, 1¥68, the common order or condi-
tional judgment entered against two of the defendants, to
Ait, the maker, Wright, and first endorser, Hipkins, at the
last Rules, was confirmed, and it was suggested that the other
dct'cnd;mt,, Zcbulon S, alias Z, 8. Farland, was dead. At the
naxt suceceding term of the said court, to wit, on the 18th
day of \uvcml)gr, 1848, being the last (Ll\ of the said term,
an order was made in the case stating that the plaintifts on
that day came by their attorneys, and the defendants, Wright
and Hipkins, being then again solemnly ealled, and f.ulm;r to
appear, and the judgment obtained against thein at Rules not
having been set aside, and the plaintitts being then entitled
to a final j juldgment, it w as, therefore, considered by the court
that the pl.unut’m recover ‘w.umt the said defendants the sum
of $687.54, with interest thercon at siz per centum per an-
num from the 1st day of April, 1362, till paid, and also
22,85, the charges of protest of the said note, and also the
plaintifts’ costs of suit, $7.32.

On the 15th day of September, 1869, the plaintifts sued out
of the clerk’s oftice of said ecourt a scire facias to revive the
said action against Ellen D. Farland, exccutrix of the last
will and testament of the said Zebulon 8., alins Z. S. Far-
land, deceaseil.

Afwrwzu'ds, to wit, at Rules held at the clerk’s office of
said court on the 4th day of October, 1869, the scire facias
atoresaid having been returned exeeuted, it was ordered that
the cause stand and be revived against the said Ellen D. Far-
land as exceutrix aforesaid, and be in all things in the same
plight and condition it was in at the time of the death of
said Zebulon 8., alias Z. S. Farland, deceased, and on the mo-
tion of the plaintifts, it was further ordered that the condi-
tional judgment against the said defendant, Zebulon 8., alias
Z. 8. Farland, be confirmed.

And at a Circuit Court, continued and held for said county
on the 17th day of November, 1869, came the said parties to
the said revived action by their attorneys, and on the motion
of the defendant, the judgment obtained against her in the
clerk’s office in the cause was set aside, and’ “the said defend-
ant plead “nil debet,” and “oftsets,” to which said pleas the
plaintifts replied gcneml]y, and issues were thereupon joined
by the parties, and leave was given to the defendant to file
special pleas in writing, within ninety days, and the cause

was continued ill the next term.

At the next term, to wit, on the 28th day of April, 1870,
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on the motion of the defendant, it was ordered that the
cause be continued for her and at her costs for that term.

At the next term, to wit, on the 15th day ot November,
1870, on the motion of the defendant, she was permitted to
file the special pleas in writing, which leave was given her to
file at November term, 1869, and the plaintifls filed a gene-
ral demurrer to said special pleas, in which demurrer the de-
fendant joined, and which, upon being argued, the court
sustainéd. Whercupon the issues JOII]Cd in the cause were
tried by a jury, which found a verdict for the plaintifts for
the sum of $491.10. On the motion of the plaintifts, the
verdict was set aside and a new trial was granted them; and,
therefore, the cause was continued till the next term.

At the next term, to wit, on the 13th day of May, 1871,
the case was tried by a jury upon the issues joineg therem,
but the jury being unable to agree, was discharged, and the
cause whas continued till the next term for a new trial to be
had therein.

At the next term, to wit, on the 14th day of November,
1871, on the motion of the defendant, it was ordered that the
cause be continued for her and at her costs at that term.

At the next term, to wit, on the 13th day of May, 1872,
came the partics aforesaid by their attorneys, and neither
party, plaintiffs nor defendant, demanding a jury, the whole
matter of law and fact was submitted to the court. Where-
upon it was considered by the court that the plaintiffs take
nothing by their bill, but for their false clamor be in mercy,
&e., and that the defendant recover against the plaiutiffs her
costs by her about her defence in that behalf expended, and
that the defendant go thereof” without Jday.

The plaintifts excepted to the said judgment of the court,
and tendered their bih of exceptions, which was made a part
of the record, and is in the words and figures following, to
wit:

Be it remembered, that on the calling of this cause, the
parties, by their attorneys, annour:ced themselves as ready for
the trial of the cause, and none of the parties demanding
that the cause be tried by a jury, the whole matter of law
and fact was heard by the court. The plaintiffs, to prove
and maintain the issue on their part, showed in evidence to
the court the note in writing on which this suit was institu-
ted, with all the endorsements thereon, in the words and fig-
ures following, to wit:

TarrarANNOCK, 29th November, 1861.

Four months after date T promise to pay to the order of
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Robert S. ITipkins six hundred and cighty-seven dollars and
htt\-tour cents, value received, payable at Bank of Com-
meree, FlCdL‘l‘lLl\bDUl“ Georck T. WRIGHT.
$687.54; 4270.

8687.54 due Nov. 29th. GFO T. WRrRiGHT,
R. S. Hiekixs,
Z. b FARLAI\D.

and also the protest in writing of the said note, in the words
and figures following, to wit:

[Then follows a copy of the note, after which is the nota-
rial certificate in these words:] :

State oy JVirginia— District of Fredericksburg, to wit :

Be it known that on the 1st day of April, in the year of
our Lord, one thousand eight hundred and sixty-two, at the
request of the cashicr of the Bank of Commerce, at Frede-
ricksburg, I, Samuel 8. Iowison, notary public for the dis-
trict ufuresui(l, by lawful authority duly commissioned and
qualified, presented at the Bank of Commerce, where the
same was made payable, the original note (w hercof the above
is a true copy), and demanded payment of the same, which
was refused ; therefore the said notary have protested, and
do, by these presents, solemnly protest against the drawer
and endorsers of the said note, and all others to whom it
doth or may concern, to avail for principal sum, together
with all intcrest, exclmn"e costs and damages suffered and
to be suftered for non-payment thereof. Whereupon I gave
notice of the said protest to the parties concerned as follows,
viz.: Notice for drawer and two first endorsers at Tappahan-
nock, Va., and to last endorsers in person at Fredericksburg,
mf‘mmm«r them, respectively, that they were liable for the
payment of said note. In testimony whereof, I have here-
unto sct ray hand and affixed the seal of my office on the 1st
day of April, 1862.

S. 8. Howisox, Notary Public.
Fredericksburg, Virginia—Notary Public, D. 8. U,

Tax on seal...... eeeneeenieans Cerienees ceeraes erererneeniieienen 81 50
Cost of protest............ et e e 1 00
Extra notices....cooveevennenns SRR | |
Paid postage....... Ceerrerereeen RS €3

$2 85

Protest-book A. A., page 44.
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And the plaintiffs, further to prove and maintain the issue
on their part, shewed in cvidence to the jury, by one wit-
ness, R. A. Cauthorn, that he was postmaster at the town of
Tappahannock, in the State of Virginia, fromm some time
early in the year 1861, to some time in the month of Muay,
1862; that on the 31st day of March, 1862. he mailed a letter
at the postoftice in Tappahannock to Federicksburg, in said
State, and sent it by the Fredericksburg mail; that shortly
thereafter (the precise day not recollected, he received a let-
ter from Frederickshurg dated 5th April, 1862, in reply to
his letter; that he docs not know whether the reply letter
came by the direct mail froin Fredericksburg to Tappahan-
nock, or via Richmond city; that he knows ot no irregularity
or obstruction of mail communication about the 1st of April,
1862, between Fredericksburg and Tappahannock ; that his

racticc about that time was to send the mail for IFredericks-

urg via Richmond city; that during the entire month of
April, 1862, Tappahannock was the postoflice of' the detend-
ant, Z. S. Farland, and that for the same time and up to the
summer of that year, there was regular mail communication
between Tappahannock and Richmond, and that mail matter
frequently came from Fredericksburg to Tappahannock via
Richmond. And the defendants, to prove and maintain the
said issue on their part, shewed in evidence to the court, by
one witness, Jas. II. Muse, that he, the said Muse, was com-
missary for the Fifty-fifth Va. regiment; that the mail-carrier
from Fredericksburg to Tappahanunock boarded with him;
that he did not come to Tappahannock from the 1st to the 3d
April, 1862, when the witness left with the regiment, and that
if the mail had been brought from Fredericksburg to Tap-
pahannock between the 8d and the 6th, over the regular route,
he should have known it; that the said regiment was ordered
to Fredericksburg, and on the 3d of April, 162, left Tappa-
hannock, and went as far as Lloyd’s, in Essex county, on the
next day to Loretta, in said county, on the next day (the 5th)
to Port Royal, and on the next day (the 6th) to Massaponax
swamp, near Fredericksburg; that he accompanied the regi-
ment, and during this time, from the 3d to the 6th of April,
1862, inclusive, he was satisfied that no mail conveyance
passed on the direct route (over which the regiment traveled)
between Fredericksburg and Tappahannock ; that for seve-
ral days the regiment was detained at the said swamp, which
was so much swollen that it was impossible to cross it; that
said Z. S. Farland, on the 8d of April, 1862, went out in the
country to place his family with P. A. Sandy, and said Far-
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land went with the said regimeiit and remained for some time;
that at and about that time the cars were running between
Fredericksburg and Richmond; and the defendants, further
to prove and maintain the issues on their part, shewed evi-
dence to the jury, by one witness, John T. Boughan, that the
aforesaid regiment left Tappahannock for Fredericksburg
on the 5th day of April, 1862, and on reaching Port Royal,
remained there two days and nights, beeause of high water
at the Massaponax swamp, and then proceeded to Frede-
rickshurg. . .

And the defendants, farther to prove and maintain the is-
sue on their part, shewed in evidence to the jury the deposi-
tion of one witness, 8. 8. Howison, in the words and fig-
ures : “The deponent being first duly sworn, deposeth and
saith: 1st. Question by defendant’s counsel—Were you a
notary public of the corporation in distriet of Fredericks-
burg, State of Virginia, in the year 1862; and if yea, when
and by whom were you appointed ?

Answer—I was commissioned a notary public by Gover-
nor John Letcher in the carly part of 1861, as far as my
memory serves me; I cannot state positively the date of my
commission. Under the same commission, I protested the
note above mentioned; I never gave any notice to any of the
parties of the removal of any of the eftects of the Bank of
Commerce; nor do I know that any formal notice was
given by any of its officers. The specie of the bank was re-
moved, according to my recollection, in April, 1862; the
books and zall its papers were stored away in a vau't, under a
store in Fredericksburg, for some months. I do not believe
the bank did any regular business after 1862; it was engaged
simply in closing up the specie of the bank. I think it was
moved on the 3d of April—the event being necessitated by
the presence of General Augur’s U, 8. army brigade on the
Stafford side of the Rappahannock river, opposite the town
of Fredericksburg. The books and papers of the bank were
moved from the banking rooms and stored away in the
vault under the store in Fredericksburg, as before stated,
about the same date, viz., on the night ot the 3d April, or
the morning of the 4th of April. And further this depo-
nent saith not. S. S. Howison.”

And this being all the evidence offered in the said cause,
and the court, having considered the same and the arguments
of counsel, adjudged that the plaintifts take nothing by their
bill, but for their falsc clamor be in mercy, &e., and that the
defendants recover against the plaintifts their costs by them
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about their defence in this behalf expended. To which said
judgment of the court, the plaintiffs, by their counsel, ex-
cept, and tender this their bill of exceptions, and pray that
the same may be signed, sealed and enrolled, and made part
of the record in the said cause, which is accordingly done.
J. M. JEFFRIES. [Seal.]

To the said judgment of the Circuit Court, the plaintiffs
applied to a judge of this court for a writ of crror, which
was accordingly awarded.

There are but two questions arising in this case—one of
form, and the other of substapce. 1st. Whether the pro-
cceding by scire facias against the personal representative of
one of the joint defehdants who died pending the action was
valid and legal; and 2d, Whether due notice of the dishonor
of the note on which the action was brought was given to
the endorsers, so as to make them liable. _ .

The former question was not raised by any of the parties,
cither in the court below orin this court; and if it might
have been successfully any party in the court below, it was
waived by the acts and proceedings of the parties in the casc
in that court, and they are concluded from now making it in
this court. The action was brought, as we have seen from
the preceding statement of the case, by the holders against
the maker and two endorsers of a protested negotiable note,
payable at a bank. Though the contract of the maker and
endorsers was, in its nature, the several contract of the par-
tics, yet the statute authorized a joint action to be brought by-
the holders against the maker and endorsers, thus treating 1t
as a joint contract of the parties. The holders had a right of
election to bring a joint action against the maker and endor-
sers, or a several action against each. But by bringing a
joint action against all, the contract must be considered as
against one quo ad the action, which is subject to the same
rules which govern any other action against several upon a
joint contract.

The last endorser in this case, Z. 8. Farland, dicd pending
the action, after the common order had been entered against
all the defendants at rules, but before it had been confirmed
against any of them at the succeeding rules. At the latter
rules, the death of the said Z. 8. Farland was suggested,
and the conmon order was confirmed against the other de-
fendants. At the next succeeding term of the Circuit Court,
no defence having been made by the said other detendants,
the ofﬁizclz Jjudgment against them became a judgment of the
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last day of that term. No notice was then taken of the other
defendant, Z. S. Farland, nor was any abatement or discon-
tinuance of the case ever entered as to himn; nor was any
further notice taken of him after the suggestion of his death
on the 5th day of October, 1868, until the 15th day of Sep-
tember, 1869, when a scire facias was sued out by the plain-
tifs to revive the action against Ellen D. Farland, executrix
of the last will and testament of the said Z. S. Farland.
The said scire facias was returned duly executed on her, and
she did not move to quash it nor demur to it, upon the ground
that there could be no proceeding against her except by a new
action, nor upon any other ground. 'What would have been
the eftect of such an objection to the scire facias, is a question
which need not now be decided. It is enough to say, that
whatever right she may have had, if any, to make such an
objection, was waived by not making it, and by her subse-
quent conduct in the case.  On the 17th day of November,
1869, on the motion of the said defendant, she plead ¢ nal
debet” and “offsets,” on which issues were joined between
the partics, she obtained leave to file special pleas in writing
within ninety days, and the cause was continued until the
next term. The cause was twice afterwards continued on
her motion and at her costs. And there were various other
proceedings in the case which are fully set out in the state-
ment of the case, and need not be here repeated, but which are
conclusive against any right on her part at this time if any
such right was existing, to object to the proceeding against
her by scire facias.

‘We therefore now proceed to consider the only remainin
question in the case, and the only question raised and relie
on in it by the defendant, Ellen D. Farland, executrix of Z.
S. Farland, deccased. That is, whether it appears from the
evidence in the record that due notice of the dishonor of the
note was given to the said endorser, Z. S. Farland.

The note was payable at the “ Bank of Commerce, Freder-
icksburg,” and was due and payable on the 1st day of April,
1862. ﬁ‘he evidence of its presentation for payment, its dis-
honor, the protest for non-payment, and the notices which
were given to the maker and endorsers of such dishonor, and
ithat they were lobked to for payment, is contained in the no-
tarial certificate which is made a part of the record, and is
.certified with the other evidence, in the bill of exceptions
:taken to the judgment of the court in the case. That the
note was duly presented for payment at the Bank of Com-
meree, Fredericﬁsburg, on the day on which it was payable,
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and payment was then and there duly demanded but was not
made, and that the note was then and there duly protested
for non-payment, are facts which are set out in the notarial
certificate of protest, and are not and cannot successfully be
denied. Was due notice given to the endorsers to bind themn?
‘What is said in the said certificate on this subject ?

The statute declares what contracts shall be deemed nego-
tiable, and may, upon being dishonored for non-acceptance
or hon-payment, be protested; and that the protest in such
cases ‘““shall be prima facie evidence of what is stated therein,
or at the foot or on the back thereof, in relation to present-
ment, dishonor and notice thereof.” Code, p. 987, chap. 141,
sections 7 and 8.

Now, “what is stated therein, or at the foot thereof, or on
the back thereof, in relation to presentment, dishonor and
notice’’ as aforesaid? As to presentment and dishonor, there
can be no difliculty nor any question. But as to notice?

It is stated in the certificate of protest aforesaid as to no-
tice, as follows: “ Whereupon,” that is upon the protest of
the note for non-payment, “I gave notice of the said protest,
to the parties concerned as follows, viz.: Notice for drawers
and two first endorsers at Tappahannock, Va., and to last en-
dorsers in person at Fredericksburg, informing them respect-
ively that they were liable for the payment of said note.”
And at the foot of the protest is a statement of the items of
the costs of protest, amounting together to $2.85, one of
which items is this: Paid postage 15’ (cents), and this seems,
by a memo. at the foot of the said statement, to have been.
entered in * Protest book AA, p. 44.”

It thus appears from the said certificate, and what is stated
therein and at the foot of it, that after the said protest was
made and on the same day, notice of the said protest was
given to the two first endorsers (one of whom, the second,
was the said Z. 8. Farland), informing them respectively that
they were liable for the payment of said note. Now, here is
Eositive evidence of the fact of notice of the protest, and given

y the notary to the endorser, Farland, on the day of the pro-
test. Such notice might legally have been given to said Far-
land, either in person or by letter sent through the postoflice.
It appears that such notice was in fact given in the latter way.
Tappahannock is about sixty miles from Fredericksburg, and
notice could not well have l{een given by the notary to the
endorsers residing there in person, without employing, at
heavy expense, a special agent for that purpose, and no charge
was made by the notary for any such expense. It is stated
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in the certificate that notice was given to the “last endorsers
in person at Fredericksburg,” no doubt because they resided
there, where the notary resided and the protest was made;
which implies that the notice stated in the certificate to have
been given to the “drawer and two first endorsers at Tappa-
hannock, Va., was not given to them in pereon, but otherwise,
that is, through the mail. And in confirmation of this, is
the charge for postage as aforesaid. What postage could
that be but for notices sent by mail to the said parties at
Tappahannock ?

That Tappahannock was at that time the postoflice of the

said Z. S. Farland, who then ‘resided there, is certified as a
“fact proved in the cause; and also that there was, at that
time, regular mail communication between Fredericksburg
and Tappahannock. Such communication may have been
via Richmond. DBut that fact, if it was a fact, can make no
difterence. Letters going by mail between the two places no
doubt went as expeditiously, or nearly so, via Richmond, as
by the direct route; though the distance was somewhat in-
creased by the former mode. Probably communication Ry
letter between the two places might be more frequent #a
Richmond than directly, even supposing that there was no
obstruction of the direct route. DBut if the direct route was
temporarily obstructed, as it may have been by troubles
arising out of the war, then the regular mail route during
the period of such obstruction was via Richimond ; and notice
of protest'sent in a letter by that route was reasonable and
sutficient.

The authorities cited by the learned counscl for the plain-
tifts in error clearly show, that the notice proved to have been
given to the said Z. 8. Farland as aforesaid was sufficient.
All or most of the cases which have any material bearing
upon the subject are referred to, and their substance stated
in 2 Robinson’s Pract., new edition, pp. 191-211; and 1
American Leading Cases, 249-259; T'he Bank of Columbia v.
Lawrence, and the notes to that case. Sce also 26 Gratt.,
pp. 806 and 807. .

The Court is therefore of opinion that the judgment of the
Circuit Court against the plaintiffs in this case is erroncous,
and ought to be reversed and annulled with costs, and a judg-
ment rendered against the defendant, to be levied de bonis
testatoris for the amount of the said negotiable note, with legal
interest from the day on which it became payable until pay-
ment, and costs of protest and costs of suit in the said Cir-
cuit Court.

JUDGMENT REVERSED.
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SUPREME COURT OF APPEALS OF VIRGINTA.
RicaMoND.
ROBINSON 9. THE COMMONWEALTH.

January 30.

1. An indictment charging the prisoner with stealing certain papers.of the
value of 8110, not otherwise describing the papers charged to have been
stolen. is fallibly defective.

2. On a trial for stealing certain bank notes, the ‘‘numbers and denomina-
tions of which are unknown to the jurors,’" the evidence of the Com-
monwealth ehews that the number and denomination of the notes were
known to the jurors, and for this variance between the indictment and
the evidence, the court, on the motion of the prisoner, excludes the
evidence ; and then, against the objection of the prisouner, discharges
the jury. Oun a second indictment for the same offence. HELD :

I. That if the jury had in the first trial rendered a verdict in favor of
the prisoner, it would not, under the statute, Code of 1860, ch. 199,
2 16, have been a bar to another indictment and trial for the same of-
fence ; and, therefore, the discharge of the jury was no injury to the
prisoner. '

This was a writ of error from the judgment of the Hus-
tings Court of Manchester, by which Charlotte Robinson was
sentenced to three years’ imprisonment in the penitentiary
for larceny. The case is stated by Judge CHRIsTIAN in his
opinion. : :

S. M. Fage, for the prisoner.
The Attorney-General, for the Commonwealth.
CHRIsTIAN J. delivered the opinion of the court.

The plaintiff in error, Charlotte Robinson, was indicted
for larceny in the Hustings Court of the city of Manchester.
The indictment contained two counts. The first count
charged “that the said Charlotte Robinson, on the 21st day
of April, in the year 1878, at the said city, and within the
jurisdiction of the said Hustings Court of the city of Man-
chester, divers notes, national currency of the United States,
the numbers and denominations of which said motes are to the
Jurors unknown, of the value of one hundred and ten dollars,
the notes and property of Geo. W. Alsop being then and
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there due and unsatisfied to the said Geo. W. Alsop, felo-
niously did steal, take and carry away, against the peace and
dignity of the Commonwealth of Virginia.”

he second count charged “that the said Charlotte Rob-
inson, on the 21st day of April, 1878, in the city and juris-
diction aforesaid, certain papers of the value of one hundred
and ten dollars, of the goods and chattels of one Geo. W.
Alsop, being then and there found, feloniously did steal,
tuke and carry away, against the peace and dignity of the
Commonwealth of Virginia.”

Upon this indictment the prisoner was arraigned, and
pleaded “not guilty.”” Upon this trial, there was no motion
to quash the indictment or either count thereof, and the only
plea tendered by the prisoner was the plea of “not guilty.”

The record of the trial shews, that after the Comnmon-
wealth’s evidence was all produced, the prisoner, by her
counsel, moved the court to exclude all the evidence of the
Commonwealth. And upon this motion, the record dis-
closes, “it appearing to the court, from the evidence adduced
in the case, that the notes designated in the indictment and
described as unknown, were, in fact, known to the grand ju-
rors, the court, for this reason, sustains the motion atoresaid;
and G. B. Williams, one of the jurors, was withdrawn, and
the rest of the jury from rendering their verdict were dis-
charged.” .

The record further shews that the prisoner, by counsel,
“objected to the discharge of the jury,and moved the court to
permit this jury to render a verdict, which motion the court
overruled, and the prisoner, by counsel, excepted thereto.”

After this proceeding, another indictment was found by
the grand jury against the prisoner, both counts being in the
same form, except it failed to charge thatthe denomination of said
notes were unknown to the grand jury, and described the denom-
ination of same. In all other respects, both counts were the
same as in the first indictment. Upon this second indict-
ment, the prisoner was arraigned, and she then tendered the
following plea :

“And the said Charlotte Robinson comes and says that no
further proceedings in the premises should be had or taken
against her on the said indictment, because she says that on
the 15th day of July, 1878, in the Hustings or Corporation
Court of the city of Manchester, she, the said defendant, was
put upon her trial upon an indictment for the identical
charge contained in this, a second indictment, for the same
offence, and a jury between the Commonwealth and the said




1879.] Robinson v. The Commonwealth. 167

defendant, upon the said indictment, on the 15th day of
July, 1878, was in due form of law drawn, selected and em-

annelled, charged and sworn to well and truly try the said
issue. And the said jury, without the consent of the said
Charlotte Robinson, have been discharged and separated
without having rendered any verdict therein, and without
disagreeing or other special cause, there being no material
necessity for the discharge of the said jury, and the said
Charlotte Robinson says that she has been once in jeopardy
upon and for the said charge and offence for which she now
stands charged, and indicted in the present indictment to .
which she is now called on to plead, and cannot, by the law
of t?e land, be again tricd therefor, and this she is ready to
verify.”

T(Sy this plea the Commonwealth’s attorney tendered a de-
murrer, which was overruled by the court, and thereupon
there was a replication filed by the attorney for this Com-
monwealth, and issue joined therein by the prisoner. Upon
this issue thus made up, a jury was sworn, and arguments of
counsel being heard, returned a verdictin these words: “We,
the jury, on the issue joined, find for the Commonwealth.”

The prisoner then pleaded “not guilty,” and upon this is-
sue another jury was sworn, who, after hearing the evidence
and arguments of counsel, returned a verdict, finding the
prisoner guilty, and ascertaining the term of her imprison-
ment at three years in the penitentiary.

Motions were made by the prisoner to set aside both the
verdict of the jury on the special plea, and the verdict of the
jury on the plea of not guilty, both of which mactions the
court overruled. To these judgments refusing to set aside
said verdicts, a writ of error was awarded by one of the
Jjudges of this court.

The court is of opinion there is no error in the judgment.
of the Hustings Court refusing to set aside these two ver-.
dicts of the jury. As to the verdict upon the plea of not
guilty, it is sufficient to remark, that neither the evidence
nor the facts proved are certified; nor does it appear in the.
record that the court below was asked by the prisoner’s coun-
sel to certify either the evidence or the facts proved. In the
absence of both, this court cannot, of' course, determine the
question whether the verdict of the jury, on the issue made
by the plea of not guilty, was contrary to the evidence.

The only question we have to pass upon, as the record is
presented here, is, whether the prisoner ought to have been
discharged at her second trial upon her special plea of “once
in jeopardy,” as above set forth. :
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In determining this question, we must treat the first in-
dictment as containing really but one count, the first. The
sccond count was manifestly defective, and must be rejected
as bad.

It chargeéd the prisoner with the larceny of eertain paper
of the value of one hundred and ten dollars.  There ought
to have been some description of the paper, 8o as to inform
the defendant of the nature of the charge she was called
upon to answer. The charge of stealing certain paper was
altogether too vague and indefinite. It might have been
wall paper, or writing paper, or wrapping paper, paper writ-
ten or printed upon; paper whose value was determined by
what was written or printed thereon, or paper the value of
which was intrinsic in itsclf. It is true, bank notes, promis-
sory notes and bonds, and other writings of value, are, in &
certain sense, all paper, but their value is estimated not as
paper, but according to the value of the obligation thereon
written or printed. It is not suflicient, therefore, in an in-
dictment, to charge the larceny of certain paper. There must
always be some description, at least to the extent, to notify
the defendant of the specific charge he is called upon to an-
BWOT.

In this case, thercfore, we must reject the second count as
defective, and treat the case as under an indictment contain-
ing a single count, charging the plaintift in error with the
larceny of * divers notes, national currency of the United
States, the number and denomination of which said notes are
to the jurors unknown, of the value of one hundred and ten
dollars, the notes and property of Geo. W. Alsop.”

Now, on the trial of the prisoner on this indictment upon
the plea of not guilty, the evidence for the Commonwealth
disclosed that the denomination of the notes were in fact
known to the grand jurors, while the indictment charged
that they were “to the jurors unknown.” It would certain-
Iy, at this stage of the proceedings, have been competent for
the attorney for the Commonwealth to have entered a nolle
prosequi under this indictment, and preferred another indict-
ment by the same or another grand jury against the prisoner,
leaving out the words “the denomination of which said notes
are to the jurors unknown;” and certainly to the second in-
dictment, it could not be pleaded in bar that the prisoner
had once before been tried for the same offence, or, in other
words, was put twice in jeopardy.

In this case, however, the prisoner, by her counsel, moved
to exclude all the evidence on account of the variance be-
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tween the proof and the charge in the indictment, as above
indicated. The court granted her motion, and excluded the
Commonwealth’s evidence, and discharged the jury.

Now the great complaint of the prisoner’s counsel is, and
that is the burthen of the elaborate argument on the author-
itics cited here, that the court had no right to discharge the
Jjury without the consent of the prisoner; that the prisoner
had a right to the verdict of the jury; that she objected to a
discharge of the jury, and insisted that the court should per-
mit the jury to render a verdict in her case.

Without special reference to, or comment upon, the nu-
merous cases cited by the counsecl for the prisoner, it is suffi-
cient to say that it is undoubtedly true, as a general rule,
that in a criminal trial the court has no right, without the
consent of the prisoncr, to discharge the jury, except in a
case of manifest necessity, such, for instance, as the illness or
death of a juror, or where it is plain that the jury cannot
agree in a verdict.

But in the case before us, it is plain that the discharge of
the jury by the court, if error, was not an error to the preju-
dice of the prisoncr.

The evidence offered by the Commonwealth being excluded
by the court, the verdict would, of course, have been a ver-
dict of not guilty. That verdict would only have discharged
the prisoner from further prosecution under that indictment.
The action of the court in excluding the evidence and dis-
charging the jnry, accomplished precisely the same thing.
If the jury had not been discharged and rendered a verdict
of not guilty, that verdict could not have been pleaded to
the second indictment, because the acquittal was eftected in
consequence of a variance between the allegations and the
proof. Whatever may have been the rule at common law,
or the principles scttled by the cases relied on, our statute
puts that question at rest forever. For it provides that “a
person acquitted of an oftence on the ground of a variance
between the allegations and the proof of the indictment or
other accusation, or upon an exception to the force or sub-
stance thereof may be arraigned again on a new indictment, or
other proper accusation, and tried and convicted for the same
offence, notwithstanding such former acquittal.” Code 1860,
ch. 199, § 16, p. 814.

It is plain, thereforc, that by the express terms of this sta-
tute, if the jury had not been discharged, and had rendered
a verdict of not guilty, that verdict could not be pleaded in
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of the second prosccution. 'We are, therefore, of opinion

that there is no error in the judgment of the Hustings Court
of the city of Manchester, and that the same be afirmed.

JUDGMENT AFFIRMED.

SUPREME COURT OF APPEALS OF VIRGINIA.

HARRIS v. HARRIS.

NovemBER TERM, 1878.

D. M. Harris and S. C. Harris, his wife, were married in the Spring of 18G1.

At the time of the marriage, the husband was an old bachelor, * ripe
in years,”” worth about 816,000, mostly in slaves, and with no particular
personal attractions ; kind-hearted, somewhat close and penurious; the
wife was 8 young lady, ‘* moderately handsome,”’ cultivated, and mov-
ing in good society, but poor. They lived at the house of a mutual
friend a short while, and then removed to the hushand’s farm to live,
Not long after this, a disturbance occurred in the family, owing to al-
leged disobedience and insubordination of the husband’s servants; and
at the request of the wife, she and her three sisters, who were liv-
ing with her, were removed to a house some three miles distant, where
they remained nearly two years, supported by the husband, and he vis-
iting them occasionally. In the meantime, the domestic peace was
further disturbed by notices posted in the neighborhood by the hus-
band, forhidding the public to credit his wife, for purchases, on his ac-
count. This induced the wife to threaten a suit for alimony, which se-
cured her, by a compromise, the sum ot $330 from the husband. After
this, through the intervention of friends, a reconci.iation was effected,
when she and her sisters returned to the husband's home to reside.
Shortly after this, the disturbances with the servants were renewed,
when she left her hushand’s home again, in the county of Nelson, went
to the city of Norfolk to reside, and was never again in the county of
Nelson, until the institution of this suit for divorce by the busband, on
the ground of desertion, her absence extending through a period of
more than fourteen years. The only ground alleged in the anawer of
the wife for deserting the home of her husband, was because he failed
to protect her from alleged insults and injury at the hands cf his ser-
vants, but there was no proof of such insults and threatened injuries
from tne gervants, further than that the husband was indulgent to bis
gervants. The last separation took place in 1868. and the servants were
liberated by the results of the war in April, 1865. The busband filed
the bill for the divorce from the bonds of matrimony, on the ground of
the desertion, for more than five years The Circuit Court granted the
divoree, according to the prayer of the bill, and made an allowance to
the wife of an annuity during her life, the payment of which was secured
by a charge on the real estate of the husband, his whole estate being
at this time worth about $3.500. The reason assigned in the decree of
the Circuit Court for the allowance is, that ¢ although the desertion and
abandunment as charged in the plaintifi”s bill is proven by the evidence,
the same was not without the fault of the plaintiff."

By section 12 of chapter 105 of the Code of 1873, it is provided as follows :

*‘Upon decreeing the dissolution of a marriage, and also upon decree-
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ing a divorce, whether from the bond of matrimony, or from bed and

board, the court may make such further order, as it shall deem expedient,

concerning the estate and muintenance of the parties or either of them,’’

&e., * * * * and it wasunder this provision that the allowance

to the wife was made. The husband appealed from so much of the de-

cree as makes the allowance. HELD BY THE COURT OF APPEALS:

1. The power to grant the allowance under the provision just quoted i3
one of discretion in the court granting the divorce.

** Digeretion,” when applied to courts of justice, means a sound discre-
tion guided by law. IFt) must be governed by rule; it must not be ar-
bitrary, vague and fanciful, hut legal and regular.

2. Alimony had its origin in the legal obligation of the hushand, inci-
dent to the marriage state, to maintain his wife, in a manner suited
to his means and social position, and although it is her right, she
may, by her misconduct, forfeit it, and where she is the offender, she
cannot have alimony on a divorce decreed in favor of the husband.
So long as he has committed no breach of marital duty, be is under
no obligation to provide her a separate maintenance, for she cannot
claim it on the ground of her own misconduct.

8. Queere. Would the fault of the hgsband alone in any case be a suf-

" ficient reason for making the allowance to she wife if on the evidence
he was entitled to the divorce?

4. Desertion, considered without reference to matter which may exist
in justification, is the actual breaking off of the matrimonial cohabi-
tation, with an intent to desert in the mind of the offender. A mere
separation by mutual consent, is not desertion in either party. nor as
matter of proof can desertion be inferred against either, from the
mere unaided fact that they do not live together, but the intent to de-
sert may be proved by a variety of circumstances.

5. An offer to return, made in good faith, during the five years, the
statutory period, will put an end to the desertion and bar the suit,
but if the desertion has continued the number of years required by
the statute, the deserted party may then refuse to renew the cohabi-
téqtion, and this refusal will not bar the already existing right to the

ivorce.

6. The Circuit Court having properly granted, on behalf of the husband,
a divorce from the bond of matrimony for the wilful desertion of him
br his wife, there was nothing in the circumstances of this case which
make it proper to require the dbusband, out of his estate, to contribute
to her maintenance after the divorce.

7. Quare. How far the inchoate right of the wife to dower in the real
estate of the husband is effected by the granting of a divorce a vin-
culo matrimonii (see Porter v. Porter, 27th Grattan), and how far the
court granting the divorce can control this right, under the provision
of our statute giving it such a wide discretion ‘‘concerning the estate
and maintenance of the parties or either of them.”?

8. The an«wer of a defendant (excluding admissions) is entitled to the
same weight in a divorce suit as in any other chancery suit.

From the Circuit Court of Nelson county.

The facts and points decided are sufficiently stated in the
head-notes. '

W. J. Robertson 4 Whitehead, for the appellant. '

Fitzpatrick, for the appellee.
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Burks J. delivered the opinion of the court, in which
Chrigtian and Staples JJs. concurrgd.

Moncure P. and Anderson J. dissented.
So much of the decree of the Circuit Court as granted the di-

vorce wag affirmed, and that which made the allowance to the wife
reversed, without awarding costs to either party.

SUPREME COURT OF APPEALS OF VIRGINIA.

MILLER AND OTHERS v. THE RICHMOND, FREDERICKSBURG AND
: POTOMAC RAILROAD COMPANY.

J;\NUARY TerM, 1879.

On the 8th of September, 1873, the Council of the city of Richmond passed
an ordinance probibiting the R. F. & P. R. R. Company from using
steam engines on that part of Broad street in said city east of Belvidere
street after the 1st of January, 1874, under a penalty of not less than
8100 nor more than 8500 for each violation of the ordinance. Notwith-
standing the ordinance, the railroad company continued to use the steam
engines on thai part of the street prohibited by said ordinance after the
suid 1st of January. 1874, and on the 2d of January, 1874, it was sum-
moned before the Police Justice of the city to answer the city of Rich-
mond for the violation of said ordinance. The Compa:y admitted the
violation of the ordinance, but denied its validity, on grounds not ne-
cessary to be here stated. The Police Justice held that the ordinance
was valid, and imposed a fine of 3500 on the Company for the violation.
and from this decision the Company appealed to the Circuit Circuit of
the city of Richmond, which, on ghe 29th of June, 1874, affirmed the
judgment of the Police Justice, but suspended the execution { its judg-
ment for ninety days, to sllow the Compary to apply to the Supreme
Court of Appeals for a writ of error to said last named judgment.
Daring the pendency of the appeal from the Police Justice. in the case
of the City of Richmond v. The Railroad Company in the Circnit Court.
and before any decision was rendered in that court, Henry Miller and
others, citizens of Richmond, property owners. &c., on said Broad
street, filed their bill in the Chancery Court of said city, praying for an
injunction to enjoin and restrain said Railroad Company from the use
of said steam engines, alleging that it was a nuisance. dangerous and
detrimental to them, and all others on said street, alleging also the pas-
sage of the ordinance, its violation, and the right of the City Council to
exercise the power attempted by the ordinance. The Railroad Com-
pany demurred to the bill, on the ground that it did not shew a proper
case for relief in equity, and answered denying the existence of the
nuisance, and also denying the validity of tie ordinance of the City
Council.  On the 1st of June. 1874, the Judge of the Chancery Court
refused to grant the injunction, but coutinueﬁ the motion for the same
until the legal right should be decided in the case at law then pending
in the Circuit Court. As before stated, the judgment of the Circuit

!
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Court, affirming the judgment of the Police Justice, was rendered on
the 29th of June, 1874, but suspended for ninety days for the Company
to apply for a writ of error. On the 6th of July, 1874, the plaintiffs in
the injunction suit renewed the motion for the injunction, but the Cban-
cellor again refused it on the ground he should not interfere while the
judgment of the Circuit Court, establishing the legal right, was sus-
pended by the order of that court. The-Railroad Company obtained
a writ of supersedeas to the judgment of the Circuit Court, but upon a
hearing, that judgment was affirmed by the Supreme Court of Ap.eals
of Virginia, and afterwards by the Supreme Court of the United States.
On the 27th October, 1874, during the pendency of the writ of error in
the case from the Circuit Court in the Court of Appeals, the plaintiffs
in the injunction suit again applied to the Chancellor for the injunction,
hut he again refused to grant it, and from this order of refusal the said
plaintiffs appealed. On a motion by the Company to dismiss the appeal
as improvidently awarded. HeLp: )

1. The appeal was not improvidently awarded.

2. The bill shewing upon its face sufficient ground for equitable relief,
it was not demurrable.

3. The Chancellor ought to have granted the injunction, notwithstand-
ing the pendency of the writ of error from the judgment of the Circnit
Court; the plaintiffs in the injunction suit were not bound to submit
to the invasions of their rights, and to incur hazards to life and prop-
erty during the pendency of the writ of error in this court.

From the Chancery Court of the city of Richmond.
The points decided are sufficiently stated in the head-notes.
James Lyons and W. P. Burwell, for the appellants.

P. V. Daniel, John O, Steger, Ould § Carrington, and Con-
way Robinson, for the appellees.

ANDERSON J. delivered the opinion of the court, in which
the other judges concurred, except Moncure P. who did not
set in the case.

»

DECREE REVERSED.

SUPREME COURT OF APPEALS OF VIRGINIA.

NoveMBER TERM, 1878.
FRANCIS v. FRANCIS, BY, &C.

Robert Francis and Emma Jane Francis were free persons of color prior to
the late war. In 1852, they began cohabiting as man and wife, and
continued to occupy this relation down to November, 1868. Most of
the time they were living in the house of Robert, and visited by his
mother and sister ; and during that period Emma Jane bad ten children
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by Robert. All of these were treated and recognized by him as his
children until he concluded to abandon her and marry another woman
in November, 1868, and then, for the first time, he denied that a child,
then eleven years old, was his. He often spoke of Emma as his wife,
and this was the relation in which she was regurded in the neighbor-
hood where they resided. They were never married by the rites of
matrimony, and there was no express agreement (except 8o far as the
evidence of Emma states such) that they ever were to occupy the rela-
tion of man and wife. In November, 1868, Robert abandoned Emma
and married another woman. In August, 1875, Emma, suing by her
mother and next friend, filed ber bill in the Crrporation Court of the
city of Norfulk. alleging, the relations existing between her and Robert
from 1852 to 1868, that they had agreed to be man and wife ; that they
were cohabiting as such at the time of the passage of the Act of Assem-
bly of Virginia, passed February 27, 1866, ‘‘to legalize the marriage of
colored persons,’’ which provides that, *‘where colored persons, before
the passage of this act, shall have undertaken und agreed to occupy the
relation to each other of husband and wife, and shall be cohabiting to-
gether as such at the time of its passuge, whether the rites of mar-
riage shall bave bgen solemnized between them or not, they shall be
deemed husband and wife, and be entitled to the rights and privileges,
and be subject to the duties and obligations of that relation, in like man-
ner as if they had been duly married by law, and all the children shall
be deemed legitimate, whether born before or after the paseage of this
act.”’ and claiming that by this act their relations as husband and wife
were legalized and established. She alleged the abandonment by Rob-
ert and marringe with another woman ; that he was a man of means,
and that she was unable to support herself and the one child then living
with her (eight of the children having died, and the other one not being
then living with her). and ‘rrayin for a reparate maintenance to be de-
creed to herself and child out gis estate. IRobert answered the bill,
acknowledging that he had kept Emma as a mistress but denying that
he ever agreed to make her his wife, or acknowledged her as such,
and denying that the Act of Assembly above quoted, applied to persons
who were free prior to the war, who could have been married under
then exieting laws as white persons, but that jt only applied to slaves,
who were freed by the war, und who were incapable of contracting
prior to being made free. )

The Corporation Court held that these parties did come